
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 





"^V^ 





VBESIDENT. 



ILt^ 




VBESIDENT. 



Tm- 



jj^j^ 



iitA 



PBOCEEDINGS 



TWENTY-SECOND ANNUAL SESSION 



OF THE 



TEXAS BAR ASSOCIATION 



HELD IN THE 



CITY OF SAN ANTONIO, JULY 8 AND 9, 1903, 



WITH THE 



OFFICERS, STANDING COMMITTEES AND ROLL OF MEMBERS 

FOR THE YEAR 1903-1904, 

ATTD THE 

CONSTITUTION AND BY-LAWS OF THE ASSOCIATION. 



\ .• # • • • 



•• • • 

-• • • 

• • • 



AUSTIN: 

PRINTED BY ORDER OF THE ASSOCIATION. 
1903. 



L 6352 

A^^ 1 9 193fc 



These Proceedings are published by authority and distributed to 

members of the Association. 

A. E. Wilkinson, Secretary. 



The Twenty-third annual session of the Association will be 
held in the city of Houston, Wednesday after the second Monday 
of July, A. D. 1904. 




• • • 



VON BOBCKMANN'JONB* COMPANY, PRINTERS, AUSTIN, TEXAS. 



PROCEEDINGS 

or THE 

TWENTY-SECOND ANNUAL SESSION 

OF THE 

TEXAS BAR ASSOCIATION. 

^ •"" y ! ^HELD IN THE 

CITY OF SAN ANf^Nla,"JULY.8 AND 9, 1903. 



FIRSI' DAr.— Morning SESSioilr.' * ' ^'. 



The Twenty-second Annual Session of the Texas Bar Association' 
was held in the city of San Antonio commencing Wednesday, July 
8, 1903. 

President Lewis B. Bryan called thja Association to order, and" 
said : 

Gentlemen of the Association: 

\ The twenty-second annual meeting of the Texas Bar Association will 
now be opened, in accordance with the programme arranged by the- 
directors, by an address of welcome from tjjie bar of San Antonio by Mr. 
Wm. Aubrey of that city. 

Mr. Aubrey, of San Antonio : 

Mr. President and Gentlemen of the Association: 

In behalf of the San Antonio bar, it is my pleasure and my duty ta 
extend to you a cordial welcora« to this city; I do not, in the name of 
the authorities, tender you the freedom of the city, because every one who- 
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xjomes to San Antonio hd,s that freedom, already. (Applause.) I assure 
jrou that none of the places that you care to see or that would interest 
you will be shut up during your presence; you may have heard* that this 
town is wide open; if that is true, it will remain wide open two days. It 
is a pleasure to see the members of the Association meet here today, 
because I, in common with many others, even those who do not belong to the 
Association, feel that the Association has done great good in this State, 
not only because it has promoted social intercourse among those who. hap- 
j)en to be members of it, but because it has done actual good in legisla- 
tion; if there were no other fact that justified its existence, the legisla- 
tion that has recently been procured through its instrumentality, includ- 
ing regulations governing the admission of attorneys at law to practice in 
this State, would alone, justify it. That legislation, I am sure you will 
agree with me, not only raises the standard o^ •tl^el profession in this 
State, and follows the example, worthy of emnlationj.on the part of the 
most advanced of other States, but wi]l •dij^ectly'^l'omote the interest of 
society; because lawyers of the ^^^•iy^X^r^'conservers of society, and 
in this country particularly l«yC^^&.t'*8'™6d the government and lawyers 

have administered it. . '. •**.** 
• , • • • 

I have nothing. irfore»,to/,say, gentlemen of the Association, and Mr. 

President, ex«^tr- t'ej •tali 'you all, generally and specially, that while you 
stay witlk**8,;iJp»lihere is anything (in the the language of the shop-keep- 
ers) *tbat;^(Ai want and don't see, please ask for it; it is yours. 
(Applause.) 

The Pbesipent: Gentlemen of the Association, Mr. Justice Brown, of 
the State Supreme Court, will respond on behalf of the Association. 

Justice Brown (after prolonged applause) : 

Mr. President, Gentlemen of the Association and Gentlemen of the Bar of 

San Antonio: 

It gives me pleasure to assume and discharge the duty on the part of 
this Association of accepting the hospitality and courtesy that is tendered 
t)y the bar of this city and the freedom of the city, as incidentally men- 
tioned by our friend and brother, Mr. Aubrey. I will not undertake to 
amplify all the proposition in regard to open and shut places, for I sup- 
pose the bar will be able to take care of themselves on that proposition. 
(Applause). It is a real pleasure for us to assemble together, and it is 
a peculiar pleasure, to assemble in the city of San Antonio — it is to me, 
and I feel that it is to the bar of Texas, generally. San Antonio has a 
rich history; romantic incidents, events of deep importance, treasures 
which are the common property of the State and serve as a bond of fel- 
lowship between all the citizens of Texas and the people of this city, make 
it peculiarly an interesting city to visit. I will not, on this occasion, 



TKXASBAR ASSOCIATION. 5- 

undertake to mention these matters in detail, or refer to them, further 
than just to say that they furnish to us, as guests of this city, a mean» 
of entering heartily and cheerfully into the enjoyment of this occasion. 
They give spice and zest to the assembly here and to our intercourse with 
our brethren of the city, and 1 feel that this will be an occasion not only 
of pleasure, not only of pleasant associations, but that it will be an occa- 
sion of profit also; because the time has come in the history of the bar of 
Texas when these meetings of the Association mean more than simply 
social enjoyment; they mean improvement; they mean consultation for 
the betterment of the profession — so, the hospitable people of jSan 
Antonio and our brothers of San Antonio are entitled to have their guests 
here to enjoy and share equally in the enjoyment of the occasion with as 
much freedom as their hospitality is tendered. I think it is not improper 
for me, on this occasion, to refer to this fact — a coincidence that makes 
this a more interesting meeting to me, and 1 think will be to this bar — that 
is, that in this historic cit^ of San Antonio, with all the interesting 
historical associations that surround it and the incidents that make it 
so interesting to all the people of Texas, this meeting of the Association 
is presided over by our worthy President, who is a representative of two 
families who figured largely and contributed greatly to the production of 
the conditions that we have — the bringing of this country under free gov- 
ernment and formulating liberty, security, local constitutional government. 
These coincidences should, indeed, give* this meeting a peculiar interest to 
us and make us enjoy it more than we otherwise would. 

Now, I know you will excuse me for not attempting to make any 
further talk, because, in the first place, if 1 were to undertake to do so- 
I probably wouldn't interest you, and, in the second place, I have such a 
sore throat that I could not talk much more, anyway — I had the mis- 
fortune to take cold last night; but I do feel — excuse me for saying this 
much, since I am now along to that time of life at which these things 
have gained significance and value to me — that I love to meet with the 
young men of the profession; with those that are just getting fairly under 
way in the practice of law, and I like to see them together in consultation, 
because my life has been devoted to the practice of law and to the pro- 
fession of the law, and it is that which 1 cherish more than any other 
interest, and its development, elevation and improvement are dearer to me 
than any other thing that 1 know of. 

What is the bar to be in the future? I believe this State could not 
have been developed as it has been without a good bar; I do not believe 
that any good government has ever existed, local or otherwise, that didn't 
have a good bar — lawyers of high character and of learning — because they 
have always contributed to the development of the best government, t 
thank you, gentlemen, for your courteous attention. (Prolonged applause. > 
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The President: The Association will now listen to the report df the 
Board of Directors. 

Mr. Sehom, of San Antonio, Chairman of the Board, presented 
the report of the Directors, which was, upon motion, received and 
Approved. The report was as follows: 

San Antonio, Texas, July 8, 1903. 
H^o the Hon, Lewis R. Bryan, President: 

The Board of Directors of the Texas Bar Association respectfully sub- 
mit the following report: 

We regret to have to announce that the Hon. Logan E. Bleckley, after 
iiaving accepted the invitation to deliver the annual address, was com- 
pelled, on account of ill-health, to withdraw his acceptance. 

We recommend that the present meeting of the Association remain in 
session for two days, and that the following program for two days ses- 
sion be adopted: 

OBDEB OF BUSINESS. 

First Day. 

1. Address of Welcome, sWm. Aubrey. 

2. Response to Address of Welcome, Judge T. J. Brown. 
5. Opening Address, by the President. 

4. Nomination and election of members. 

5. The report of the Secretary. 

6. The report of the Treasurer. 

7. "The Pardoning Power; Its Uses and Abuses," Judge John M. Hen- 
•derson. 

8. Report of Committee on Commercial Law. 

9. Report of Committee on Legal Education and Admission to the 
Uar. 

10. "The Method and Course of Study in the Law Department of the 
University of Texas," Prof. John C. Townes. 

11. Report of Committee on Deceased Members. 

12. Report of Committee on Judicial Administration and Remedial 
Procedure. 

Second Day. 

1. Report 6f Committee on Publication. 

2. "Some Peculiarities of Admiralty Law," John C. Walker. 

3. Report of Committee on Jurisprudence and Law Reform. 

4. "Increase of Litigation in Cities, and Some Suggested Amendments 
of the Practice Act," Judge S. J. Brooks. 

5. Report of Committee on Grievances and Discipline. 
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6. "Legal Aspects of the Taxation of Corporate Intangibles," Wm. D. 
Williams. 

7. Report of Delegates to the American Bar Association. 

8. "Will an Injunction Lie to Restrain the Local Option Law from 
•Going Into Effect?" C. F. Greenwood. 

9. Reports of Special Committees. 

10. Paper — subject not yet announced. Judge W. H. Wilson. 

11. Election of Officers. 

12. Election of Directors. 

13. Election of Delegates to the American Bar Association. 

14. Election and place for next meeting. 

15. , Miscellaneous and unfinished business. 

The Directors beg to report that we have examined the reports of both 
the Secretary and Treasurer, and find the same correct. 

Jno. Sehorn, 
R. E. L. Saner, 
L. R. Bbyait. 

A telegram received by the President from Hon. A. W. Terrell, 
regretting his inability to attend and deliver the address which he 
liad promised, was here read to the Association. 

Mb. Saner, of Dallas: Mr. President: On behalf of the Board of 
Directors, I desire to report that we have received the applications of the 
following gentlemen for membership in the Association, whom we find 
properly recommended and qualified, and I therefore move that the Secre- 
tary be authorized to cast the ballot of the Association electing them to 
membership, the names being as follows; W. C. Berry, San Antonio; J. 
M. Pearson, McKinney; Wm. H. Burgess, El Paso; Chas. W. Ogden, San 
Antonio; John I. Kleiber, Brownsville; Marshall Hicks, San Antonio; C. 
L. Bates, San Antonio; R. H. Ward, San Antonio; H. B. Salliway, San 
.Antonio; R. P. Ingrum, San Antonio; M. W. Davis, San Antonio; G. L. 
Carter, Houston; Wharton Bates, Houston; Nat B. Jones^ San Antonio; 
Saml. Belden, Jr., San Antonio; C. A. Goeth, San Antonio; A. M. Cun- 
ningham, San Antonio; W. M. Crook, Beaumont; Joe H. Eagle, Houston; 
C. A. Keller, San Antonio ; T. O., Murphy, San Antonio ; A. W. Seeligson, 
Han Antonio; H. B. Leonard, San Antonio; C. J. Gray, Hallettsville ; 
Samuel Schwartz, San Antonio; R. H. Burney, Kerrville; G«o. Powell, San 
Antonio; Mason Williams, San Antonio; C. Si Bradley, Groesbeck. 

The motion prevailed and the applicants named were, on ballot, 
declared duly elected to membership. 

Mr. Lewis E. Bryan then delivered the President's annual 
tiddress, devoted, as prescribed by the By-Laws of the Association, 
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to a review of notable changes made in the statute law since the 
last meeting of the Afesociation. [The President's address will be 
found in the Appendix.] 

It was announced that a registry book had been provided and 
that all members in attendance from outside the city were requested 
to enter therein their names and residence, with their city address. 

A letter from Mr. M. A. Spoonts, a former President of the 
Association, expressing his interest in the meeting and regret at 
being unable to attend, was then read by the Secretary. 

The report of the Secretary was then read, the same being as 
follows : 

To the President and Members of the Texas Bar Association: 

The following report embraces the business transaxjted by the Secretary 
since the opening, of the last annual session up to and including the 7th 
day of July, A. D. 1903. Forty- two new members were added to the Asso- 
ciation at its last meeting. Many of the old members still remain in 
arrears for dues, but the Secretary has not yet attempted to enforce the 
regulations of the by-laws providing for dropping from the roll members 
more than one year in arrears, having thus far retained all names found 
on the membership list at the date of his appointment, except in the 
case of the following, who signified to him their wish to discontinue their 
membership: W. T. Austin, Galveston; C. N. Buckler, El Paso (since 
deceased) ; Wm. Croft, Gorsicana (who writes that he is an invalid and 
retired from business) ; M. J. Whitman, of Rusk; and Chas. B. Wood, of 
Houston. With all others found on the rolls your Secretary has endeav- 
ored to keep in touch by circular letters advising them of the meetings of 
the Association. 

Your Secretary reported on hand at the last meeting the sum of $37& 
received for annual dues and initiation fees, less the sum of $10.30 
expended for postage and stationery, for which he was then allowed credit, 
leaving in his hands $364.70, to which should be added : 

Dues since received for 1901 $ 10 . 00 

Dues since received for 1902 176 . 00 

Dues since received for 1903 137 . 50 

Initiation fees for 1902 50. 00 

Making in all .$737.20 

Against which he asks credit as follows: 
Amount paid W. T. Pace, stenographer at 1902 meeting, as per bill 

approved at that meeting (receipt herewith) $ 20.00- 

Amount paid Von Boeckmann, Schutze & Co., balance of bill for 
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publishing proceedings of 1901, allowed at last meetupig (receipt 

herewith) 128.76 

Expenses incurred for postage, etc., as per itemized and approved 

bill herewith 26.70 

Salary as Secretary, as per former resolution of Association, to 

June 30, 1903, thirteen months, at $10.00 per month 130.00 

Cash paid Treasurer, as per receipt 481 .76 

Total $737.20 

Respectfully submitted, 

A. E. Wilkinson, 

Secretary. 

The report of the Secretary, on motion made, was approved. 
The Treasurer's report was then read, being as follows : 

The President and Board of Directors of the Texas Bar Association: 

Gentlemen: I beg to submit the following report of transactions had 
as Treasurer of the Texas Bar Association during the last year: 

Balance on hand as shown by my last report $ 74.06 

Received from the Secretary > 431 . 75 

Total ' $505.81 

I have paid out approved bills as follows: 

Von Boeckmann, Schutze & Co $162.90 

Von Boeckmann, Schutze & Co 6 . 00 

Gammel-Statesman Pub. Co 8 . 26 

Total disbursements $177 . 15 

Balance on hand *.. 328.66 

Total. $505.81 

All of which is respectfully submitted. 

William D. Williams, 
Treasiu*er Texas Bar Association. 

On motion the report was approved. 

The President : The Association will now listen to the reading of the 
first paper upon the programme by Justice Jno. N. Henderson, of the Court 
of Criminal Appeals, subject, "The Pardoning Power; Its Uses and 
Abuses.'' 

Mb. Henderson: Mr. President and Members of the Association: 
I hardly ever saw it fail, in all my past experience, that I was thrown 
out on the skirmish line to bring on an engagement. In this case I will 
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pursue my usual habit. I will fire my gun and fall back suddenly on the 
main body. I have taken, as you see, for my theme : The Pardoning Power ; 
Its Uses and Abuses. I want to say beforehand, and I believe you would 
agree with nle also, when I have read this, that its brevity is about the 
best part of it. 

[The paper of Judge Henderson will be found in the Appendix.] 

The Board of Directors reported on the applications for mem- 
bership of Bobert T. NeiU, of San Antonio; Ira P. Hildebrand, of 
San Antonio; John Neethe, of Galveston, and Lewis Fisher, of 
Galveston, that the applicants were duly recommended and found 
qualified for membership. 

On motion they were declared duly elected by ballot cast by the 
Secretary under authority of the unanimous vote of the Associa- 
tion. 

On motion of Mr. Duncan, of La Grange, the Association 
adjourned until 2 :30 o^clock p. m. 



FIRST DAY. — Afternoon Session. 



The Association was called to order by President Bryan. 

Mb. Sanee, of Dallas, a member of the Board of Directors : I move that 
the following, members be elected: J. C. Sullivan, of San Antonio; Charles 
Kassel, of Sherman; L. B. Eppstein, of Denison; W. N. Parks, of Browns- 
ville; J. E. Gilbert, of Dallas, and P. H. Swearingen, of San Antonio, all 
of whom have been properly endorsed, and I include in that motion that the 
Secretary cast the ballot. 

Judge Brooks, of San Antonio: i second the motion. 

Upon vote the foregoing motion was duly carried, and on ballot 
cast by the Secretary, in pursuance of its direction, the applicants 
were declared elected to membership. 

The President: Next in order of business is the report of the Com- 
mittee on Commercial Law, Hon. John L. Peeler, of Austin, Chairman. 

Mr. Peeler, of Austin: Mr. President and Oentlemen of the Conven- 
tion: Some two or three members of this committee endeavored, in the 
early part of this year, to present, to a tribunal then sitting in Austin, 
some suggestions as to the Commercial Law of this State that were not 
effective, and the committee is now in doubt as to whether or not any 
report now. would be persuasive. To the minds of some it would seem that 
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the Legislature had possibly performed its duty well when it legislated on 
lawyers and prairie dogs. The Legislatures for the last several sessions 
have not changed our Commercial Law in this State, and it is well known 
to every practicing lawyer that the decisions of the appellate courts of this 
•State compare favorably with those of older and more densely- populated 
States, and being familiar with the law as we understand it, the com- 
mittee decided that it had no changes to suggest; and in addition thereto, 
Mr. President, 1 would say that sipce the existence of this Association no 
committee upon this subject has ever made a report, and in a little while 
this precedent will have been dedicated by age and sanctified by wisdom, 
and this committee has thought it well not to violate the time-honored 
rule by making a report on this occasion. We have nothing further to 
add at present. 

The President : The Association has here a report, that is not a 
report, of the Committee on Commercial Law. What will you do with it 
and the reporter ? . ^ 

It was tlien moved and seconded that the report be laid on the 
table. Motion carried. 

The President: The next is the report of the Committee on Legal 
Education and Admission to the Bar. 

Mr. Eberhart : * As a member of that committee, I will say thai Mr. 
Allen is working on the report, but it is not quite complete. I will beg the 
indulgence of the Association for a short while as the report is nearly 
ready. 

It was then moved and seconded that the committee be given 
more time. Motion carried. 

The President: Next in order is the reading of a paper on the 
Method and Course of Study in the La^ Department of the University of 
Texas, by Professor John C. Townes. 

Professor John C. Townes, of Austin, Texas: I wish to say that the 
law faculty of the University of Texas, and myself in particular, wish to 
return thanks for the privilege of presenting before this body an account 
of our stewardship. We believe that the University is for Texas and not 
Texas for the University, and would like opportunity to give an account, 
once in a while, of what we are trying to do. 

The paper, which was thereupon read by Judge Townes, will be 
found in the Appendix. 

The President: Next in order is the report of the Committee, on Legal 
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Education and Admission to the Bar, by Mr. W. H. Allen, of Terrell, 
Chairman. 

The report was thereupon read by Mr. Allen, as follows : 

Hon, L. K. Bryan^ President Texas Bar Association: 

Your Committee on Legal Education and Admission to the Bar take 
great pleasure in reporting that since the last meeting of this Association, 
an act has been passed by our Legislature regulating admission to the 
bar in Texas, which substantially conforms to the repeatedly expressed 
ideas of this Association on that subject. We feel that this law is the 
legitimate result of the efforts of this body toward elevating the standard 
of the legal profession. From its organization our Association recognized 
the gross inefficiency of the then existing law governing the granting of 
license to practice law in this State, denounced its looseness, and demanded 
an improved standard, in keeping with the dignity of the profession and 
the enlightenment of the age. 

Inspired by the eloquent appeal made by the Hon. S. C. Padelford, in 
his annual address as President of the Association in 1894, urging reforma- 
tion on this line, the Committee on Legal Education and Admission to the 
Bar recommended in its report to that session that a committee be 
appointed to draft and have presented to the . next Legislature a bill 
embodying radical reformations in the law as it then was. This report 
called forth an elaborate discussion, and a motion was adopted "That so 
much of the President's address as relates to applicants being admitted to 
practice law be approved by the Association, and that a committee of three 
be appointed to prepare a bill to carry out the ideas suggested in said 
address, and that the bill when so prepared be presented by the committee 
to the Legislature." 

The disappointment which awaited this movement, as well as all the 
work of the Association toward the end so much desired up to 1897, is best 
told by the following extract from the report of the Committee on Legal 
Education and Admission to the Bar for that year: "The committee 
would be pleased to have reported a bill for the Legislature to pass repeal- 
ing the present law on the subject of what shall constitute legal education 
and the way of admission to the bar, but mindful that all efforts in the past 
made by this Association before the law-making power of this State to 
elevate the standard required to be admitted to practice at the bar as an 
attorney licensed by the State have met with failure, we have not and will 
not present any proposed bill to submit to any future legislature." 

The despondency and despair thus breathed appear to have met with 
a dolorous amen from the brethren — as the Secretary records that the 
report was "unanimously adopted." 
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Exemplifying, however, the elasticity of the lawyer in the face of defeat, 
and showing that, his tears of disappointment 

"Are like the dewdrops on the rose; 
When next the summer breeze comes by, 
And waves the bush, the flower is dry," 
the very next committee came forward with an exhaustive report, embody- 
ing in detail a system of rules for admission to the bar, and the Association 
with enthusiasm adopted the report and appointed a committee to present 
a bill to the Legislature. 

At the annual sessions of 1899 and 1900 the Association continued with 
unabating zeal and increasing hopes to press the measure, and in 1901 the 
report was made that a bill had imanimously passed the Senate February 
13, 1901, but did not reach the House. This Senate bill was approved by 
the Association, and was published in full in the proceedings of 1901, and 
its merits and the urgent demands for its enactment were ably presented 
in the report for that year of the Committee on Legal Education and 
Admission to the Bar. 

The act passed by the regular session of our last Legislature and 
approved March 19, 1903, is that bill, exactly as it was presented to the 
Association, except that applicants when refused license by a board of 
•examiners are required to make subsequent application to the same board; 
the general average upon examinations requisite to entitle the applicant to 
license is raised from a grade of 65 to 75, and graduates from the Law 
Department of the State University and licensed attorneys from other 
States of the United States who immigrate to this State with a view of 
permanently residing here> are required to be examined in the same manner 
as other applicants. 

All of these amendments to the proposed bill are to the manifest better- 
ment and elevation of the standard of the legal profession, and can but 
prove of incalculable benefit to the applicant for license. 

The main features of the law are so fully noticed in the annual address 
of the President, delivered to the Association at its opening this morning, 
that they need not be repeated in this report. 

We especially endorse the recomipendation made in the above address as 
to the essential qualifications of applicants for law license outside of the 
regulation legal qualifications. 

The Supreme Court of Pennsylvania in November of last year adopted 
in the rules prescribed by it regulating the admission to the bar in that 
«tate that the applicant should first pass an approved examination before 
the State Board of Legal Examiners upon the following subjects: (1) 
English language and literature; (2) Outlines of Universal History; (3) 
History of England and of the United States; (4) Arithmetic, algebra 
through quadratics and plane geometry; (6) Modern geography; (6) The 



14 PROCEEDINGS OF THE 

first four books of Csesar's Commentaries, and the first six books of the 
Eneid, and the first four orations a^inst Cataline. 

We think that in view especially of the requirement of our law that 
graduates of the Law Department of our University, and attorneys from 
other States be examined, that it is due these two classes of applicants, 
and will make the application of the law equal and just to all parties, that 
a prescribed examination be made by the Board of Examiners upon certain 
specified literary subjects, something after the manner prescribed by the 
Supreme Court of Pennsylvania. 

The Courts of Civil Appeals have already made their appointments of 
the several Boards of Examiners in their respective districts, the person- 
nel of which is most gratifying to the bar, and assures us that the actual 
execution of the law is in the hands of learned and able lawyers. 

We are informed, unofficially, by a Justice of the Supreme Court that 
that Court is now working on the rules to be prescribed by them, and that 
in a Yery short while they hope to have them completed. 

From the deep interest which this court is taking in the new law and 
the very careful attention they are giving the subject of the rules to be 
prescribed by them, we feel safe in concluding that they will furnish us 
with a system of rules in keeping with the spirit of the law, fair and just 
to all parties, and in harmony with the advancement which throughout 
the United States is being made towards the elevation of the legal pro- 
fession. 

Respectfully submitted, 

W. H. Allen, Chairman, 
F. S. Eberhardt, 
C. C. McRae. 

Motion was thereupon made and seconded to adopt the report of 
the committee. 

The President: It is moved and seconded that the report be adopted. 
It is now open for discussion. 

Mr. J. O. Terrell, of San Antonio: I am not willing to vote for that 
part of the report which requires an ability to read the Orations of Cicero 
to be prescribed in the course of the Texas University. If that rule be 
adopted now I think in justice to the incoming members of the bar all 
those who are now members should first pass themselves. I do not believe 
that ten per cent of the Bar of Texas could comply with the prescribed 
rules laid down by the Supreme Court of that sovereign State, Pennsyl- 
vania, and 1 think it would be manifestly unfair to hundreds of young men 
of Texas that such a report should in its entirety be adopted. 

I favor a high standard, almost the highest standard anyone could 
favor, for admission of young men to the bar. At the same time, Mr. 
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l^resident, "" there has come into my mind some fear that the notions upon 
this subject will go too far. To say that a young man who graduates 
from our State University Law School should be examined is, in the first 
place, going a long ways, but to say that a student who in other respects 
has completed the University curriculum and has passed a satisfactory 
examination in law, shall be required to read, in its native tongue, a 
numlber of the old Latin books, seems to require entirely too much. I don't 
believe that one lawyer in twenty who is engaged in the active practice 
of his profession, and the successful practice of his profession, can possibly 
comply with those requirements. 

I have perhaps something of a personal interest in this matter. I have 
one boy who has just finished the Law School, another one there now, and 
one to go there, and I can refer to my distinguished friend, Judge Simkins, 
that thgs'e who have been there have received more than eighty-five per 
cent on their grades. I pursued the study of Latin twenty-five or thirty 
years ago, and left school a Latin scholar. I have found from actual 
experience in the busy world that that study was absolutely useless to me. 
I know that to-day I could not personally comply with the requirements 
which my distinguished friend insists that we shall copy from the State of 
Pennsylvania. I know, that my boyjB can not, because I myself advised 
them against the study of Latin. Now, if these boys who can pass the 
University with the grade of eighty-five per cent are to be debarred because 
we adopt such rules as the committee recommends, then, Mr. Chairman, you 
debar them from following the profession that I myself have adopted for 
a livelihood. I suppose there are hundreds of other boys in Texas in a 
similar situation. I am perfectly willing to adopt all that portion of the 
committee's report which refers to an English education. I believe it was 
Macaulay who said, forty or fifty years ago nearly, that the value of the 
study of Latin is largely exaggerated and its usefulness largely overesti- 
mated, and as a matter of fact, it has been stricken in the last few years 
from the course of some of the largest colleges and universities in the 
land. 

Therefore, I move, Mr. Chairman, as an amendment to that report, that 
we strike out that portion requiring the study of Latin and proficiency in 
the Latin language, because if a man is required to read all those books 
in Latin he must be proficient in the Latin languages. I move we strike 
out that portion of it which requires a proficiency in the Latin language. 
We are just now on the threshold of adopting a rule that will govern for 
time to come the admitting of young men to the bar. If that rule is 
passed it will drive from our State into foreign States many young men 
who would make accomplished lawyers, and you will keep them from enter- 
ing the profession. 

I can look back to the time when many people who are now distinguished 
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lawyers were entering upon the profession, and I find that few of them at 
that time were accomplished students, according to the extreme view which 
now seems to be required. I therefore move that we strike from our 
recommendation to the Court and the Commissions having this matter in 
charge that part of the committee's report which requires a law student 
who obtains a license to practice in this State to be proficient in the Latin 
language. 

The foregoing motion was duly seconded. 

Me. Ebebhabdt: Before going into that I would like to say that if the 
gentlemen will read the report right carefully they will see that it don't 
require an examination in Latin. If they will have that part re-read. 

[It was then read by the Secretary.] 

Mb. Ebebhabdt: Mr. iPresident, it is not the intention of the com- 
mittee to recommend that applicants should understand the dead 
languages. However, I am satisfied the proficiency of my friend Terrell 
in that language largely accounts for his ability as a lawyer. I think it 
is very well for the applicant to understand them, but that is not the 
recommendation of the committee. As we understand, that is left abso- 
lutely with the Supreme Court. The idea is simply that there should 
be required some acquirements in the literary line. As a matter of fact, 
our understanding was asimply to offer suggestions on that line to the 
Supreme Court, and that it be left entirely open, but that something on 
that line should be adopted. That is the extent to which we intended to 
go. If it goes further it is not in accordance with our intention. 

Mr. Habris, of Galveston: I took some small part in the passage of 
this bill governing admission to the bar. The Senator from my district, 
Robert V. Davidson, appeared as the author of the bill in the Senate; it 
was Senate bill No. 156. I am considerably familiar with the history of 
the proposed legislation. I am aware of the fact that that bill bears the 
hand-mark of one of the most disitinguiSlhed of our present appellate 
judges, at present a member of the Supreme Court of Texas. After that 
bill passed the Senate, my Senator asked me — I was one of the two repre- 
sentatives from my county — as I had been a member of this Assiociation 
since 1892, if I would take some particular interest in seeing that the bill 
became a law. 

I was a member of the Committee on Judiciary No. 1, in which com- 
mittee that bill was prepared. In a measure, I took charge of the inter- 
ests of that bill upon the floor of the House. Sitting behind me are at 
least four members of that House who, together with myself, gave our 
vote for that measure. 

I wish to say in behalf of myself, and I dare say that I speak the senti- 
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ments ol' my colleagues, that no one of us supposed, even for one moment, 
that the examination prescribed by that bill, under the guidance of the 
Supreme Court of Texas, should embrace .anything but legal subjects, and 
Buch a thing was never mentioned. There was no intimation in the 
debate that it applied to anything else, and I respectfully submit to the 
inembers of this Association that the bill, upon its face, does "not confer 
power upon the Supreme Court to prescribe an examination upon any 
subject except those pertaining to the law and possibly cognate matters. 

Of course, the Supreme Court will exercise its own judgment in con- 
struing that bill, and whatever that judgment may be we will all bow 
to it. If I am not mistaken as to the legal aspect of the matter, 1 wish 
to record my unlimited protest against passing in this body anything 
prescribing any test except as to character and deportment, and pro- 
hciency, legal learning qualifying the candidate for admission to the bar. 

You may pardon a personal allusion. I had the benefit of a college 
education; I stood the, examination .for admission to the University, 
which is practically laid down by the Supreme Court of Pennsylvania. 
You will pardon me in a further statement if I say now, at tiie age of past 
forty, I am satisfied that 1 could not stand the examination laid down by 
the Supreme Court of Pennsylvania. I know that 1 can not read the 
first four orations of Cicero, though 1 can remember the beginning of one 
cf them, if I should cram for it for an examination. 

1 know I can't read the books of the Eneid, and I am perfectly satisfied 
that even the most fundamental principles pertaining to the history of Eng- 
land are in my mind a mass of confusion of time. I can not tell without 
severe deliberation whether James I followed the First Charles or the 
Second. I don't think it makes one iota of difference whether he died 
before Charles was born, or was born after Charles died. I want to again 
record my protest against this Association endorsing any examination 
except a legal examination, I know that these subjects are interwoven; 
I know that the talented and cultured lawyer is familiar, to a certain 
extent, with the fundamental principles of history, with the great events in 
history, and possibly with the philosophical doctrines underlying history. 

I don't think it at all essential that a man who comes to be examined 
before this Board should be examined along those lines. I will explain, 
for the benefit of those members of this body who did not sit in the last 
1/egislature, that the bill met with jimendments in the House after it 
passed the Senate, and the Senate agreed to the best bill they could get 
after the House had amended it, and we who were friends to the bill agreed 
to the best bill we could get through the House after the Senate amended it. 

There may be one or two excrescenses in the bill — it would be strange, 
indeed, if a bill passed the Legislature without some defect existing in 
it — but the next Legislature, the Twenty-ninth, can correct that, and 
2— B 
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amend the parts to which there are valid objections and make the statute 
^satisfactory. I second, Mr. President, the motion of the gentleman from 
San Antonio, Mr. Terrell, that we adopt the remaining features of this 
report, except that part of it to which I have addressed my lemarks, that 
part where it is recommended that the Supreme Court provide examination 
questions for other than strictly legal subjects. (Applause.) 

Mr. Terrell: I am willing to accept Mr. Harris* amendment. 

• The President: I understand you to object to that part of the recom- 
mendation pertaining to any examination on any literary subject at all? 

Mr. T. H. Ball, of Houston: As I understand it, the only thing to 
adopt would be the recommendation of the committee that there should 
be some examination other than upon legal subjects, and therefore I think 
that the shortest way out of it would be a substitute for the motion and 
amendments, and I move, as such substitute, that we receive the report. 

The Preshjent: Is there a second to the substitute? Mr. Ball moves 
a substitute. The motion is to adopt an amendment striking out all that 
portion recommending any examination upon any literary subject at all. 
Mr. Ball moves, as a substitute, that the report be received and filed. Are 
you ready for the question? / 

Mr. Williams, of Fort Worth: Gentlemen of the Association, it is 
with regret that I occupy your time upon, this subject. I am willing to 
go to the extent indicated, that is, simply receiving and filing the report 
of the committee. I believe with aU my heart that the dead languages 
are dead (applause), that they have been dead a long time, and that they 
are not proper subjects for an e^tamination for admission to the bar. 

I can agree with Mr. Harris in saying that I am not acquainted with 
the dead languages now. 1 wouldn't know them if I met them in the 
streets. I never derived any benefit from them, unless it was the mental 
training I received under the direction of them. Regardless of that, the 
Legislature passed a law, an act which is now a law, and it will receive 
the construction of the Supreme Court. 

Whether we intended in our own minds, or did not so intend, the Court 
will say whether that law authorizes an examination upon any other than 
strictly legal subjects. We must leave it to the Court to say what con- 
struction shall be given to that act. It is not any longer for us, who 
were members of the Legislature, .to inject our personal ideas on thai, 
subject; it has passed beyond our jurisdiction; we have enacted the best 
law that we could get, and the law which we enacted is measurably satis- 
factory, not alone to the bar of Texas, but to the people of the State as 
well. 

Now, let the Supreme Court say whether it admits an examination — 
whether the construction of that act will permit of an examination— upon 
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subjects which are not legal, or whether it will not so permit either of the 
game. I am satisfied ; yet, at the same time, we are to. pass upon the com- 
mittee's report here; it recommends certain things; and I think we should 
say whether we agree with them and recommend those things or not. 

If the court holds that it can not prescribe subjects outside of legal — 
tiiose which are strictly legal — then the opinions which we have expressed 
will be of no value or weight with them whatever. If the Supreme Court, 
however, holds that it can go beyond it, it may be that the Judges 
v/ould be very glad to know the opinion of the Association upon it, and' 
whether they wish to know it or not, 1 think the Association owes it ta 
itself to express that opinion. Now, 1 stand exactly where Mr. Terrell 
did when he first spoke: I do not desire an examination to go beyond 
legal subjects, and especially that they should go into the dead languages. 

I think it unwise — I think it puts a burden upon the young man which 
he should bear in another direction rather than in tliat; and I think that 
the expression of this body should be against imposing upon them that 
burden. Now, I am not against imposing the other burdens mentioned in 
that report. I am not against requiring them to have a fair knowledge^ 
of the facts material to an understanding of English. I am not against 
requiring them to know something of the history of the nation from which 
they sprang. * 

I am not against requiring them to read, write, spell, and know some- 
. thing of English literature. I think these things are imperatively neces- 
sary to the student who wishes to practice law, I think they ar6 impera- 
tively necessary to the safety of the client who is to entrust his business 
to them; they must know these things, not because they need to t^lt 
whether James succeeded the First or Second Charles — and the First 
James did not succeed either — not because they need to know anything 
of that character, but because they must know that to which that 
knowledge leads, the spirit of the history of our race. 

We have had in mind for fifteen ^ years a movement creating a higher 
standard of admission to the bar. They must have the spirit of reason 
in their minds, else they can not make lawyers. We have so many motions- 
and substitutes here now that my desire is to get back to the original 
amendment, so that we may express our wish to the Supreme Court. LL 
the Supreme Court imposes an examination outside of the strictly legal 
subjects and those immediately connected therewith, then they will take 
the direction indicated by the Supreme Court, except that they should not 
include any examination upon Latin or other dead languages. I would 
like to get back to that, and I will ask, if llhe members are with me upon 
it, that the recommendation be made that, if the Court does hold that it 
'has the power and that it has the desire to impose this examination, it 
shall go thus far, and that it shall not extend to include these dead lan- 
guages. 
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JUD6E Hnx. of Livingston: I don't think the amendment of Col. Ball 
is proper by any means, it isn't a substitute to the amendment made. 
The question before this body is the adoption or rejection of this r^jort 
of the committee. There is an amendment to exclude that part of it 
concerning the dead languages and literary studies. Now, Col. Ball pro- 
poses as a substitute to receive and file the report of the conunittee and 
say nothing further. Well, that's a quasi-endorsement of the report. We 
can not afford to endorse that report, there is enough trouble already 
over what has been done, in the present status of admission to the bar 
and examination, without going any further, as this report goes. I am 
willing to vote against a substitute, so-called, of Col. Ball,' and vote 
heartily in favor of the amendment. If this report of the committee as 
it stands to-day, is adopted, it would have excluded from the bar of this 
btate th« brightest star that ever shone in it. Judge Stayton. (Applause.) 

We tan not go now and recommend that the Supreme Court must hold 
examinations on literary studies and the dead languages. We ought as 
a body to vote down that part of the report of the committee, and not 
go to casting a vote here that the Supreme Court could take as meaning 
that thio Bar Association was in favor of importing here the rules of the 
State of Pennsylvania, when we can do better at home. We don't need 
to go to Pennsylvania to get information of that kind. The legal depart- 
ment of the University of Texas is good enough for us, our Supreme 
Court is good enough for itself, and we ought to vote dowTi that part of 
the report of the committee on general principles, if nothing else, and 
so far as I am concerned, 1 will vote against a substitute, so-called, of 
my friend Col. Ball, and will vote heartily in favor of the amendment 
offered. 

Mb. Baix: The amendment would leave an examination on literary 
subjects, I am opposed to any examination except on legal subjects. 

The President: The amendment now is to strike out any examination 
except upon legal subjects. 

Professor Simkixs, of the State University: The bill which was 
passed Avas an act to regulate admission to the bar, and the rules of the 
Supreme Court are to be prescribed for that admission to the bar. Now 
it has been, as A understand it, the idea to raise the standard, somewhat 
upon the plan that we are trying to reach at the University. As you heard 
from Judge Townes, in order for a student to study the law, he has got 
to give some evidence of his knowledge of English history and the English 
language, and of the various courses that you have in your public schools. 
He has got to give some evidence of the fact. As Judge Townes tells you, 
it is an evidence of his receptive powers. But that is not all. It is an 
evidence of a fact that the Faculty of the Law Department want to know 
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before that young man comes in; that he knows something of that past 
history out of which the law has been generated. 

Take for instance the Statute of 29, Charles II, or what we know as the 
Statute oi Frauds and Perjuries. A young man who comes there, we can 
teach with reference to that statute ; but do not tell me 'that the young 
man who knows the history of that time — how that statute became neces- 
sary — that that young man does not come with a broader expanse of 
intellectual vision than the poor, green boy whom we have to tell that 
there was a Charles II. 

It is required now by the Law Department, and always had been required: 
by the regulations of that department, that he comes through the Aca- 
demic Department. A young man doesn't enter the Law Department; he 
can't be entered in the Law Department until he brings a card from the 
Academic Department, that he is qualified to begin the study of law. We 
have no right to allow him in our school, to enroll him, unless he brings 
that card, showing that he is prepared , academically to begin the study 
of law. Now, that does not, of course, require Latin and all that kind of 
thing. I think it is absurd talking about having Latin for that; and the- 
gentleman, Mr. Williams, has offered the true amendment to this whole- 
matter; it is, that the Supreme Court is to fix rules for admission to the 
bar, not fix rules upon which they are to be examined upon merely legal 
subjects. That is not the law. It is the right of the Supreme Court to- 
say. The University you can't enter unless you have shown some evidence- 
of the fact that you know the history of your country — to know that, 
you have a decent English education. Now, gentlemen, let me tell you 
it is absolutely necessary. I remember two years ago seven young men 
came down and asked to be examined for admission to the Senior class. 
They wanted to get through in one year. I tried to advise them, and 
said, '"'Now don't try this," but they insisted upon it. One had studied 
law wilh his father for two years and another had studied in another 
ofiice, and so on, and I said, "Very well, come tomorrow morning and 
we will examine you," that is in my department. I had the examination- 
prepared for them, and the next day they came. One of them held out 
until the end, and when his paper came in I tell you it showed rarely 
g6od answers, and showed that he had some knowledge of the construction- 
of the law; but he couldn't spell cat. There were not three words, hardly, 
to the page, of five letters, that he had spelled right. Now, you know 
better than to take a young man. right out of the field and turn a young 
man like that to studying law. It might take ten years to find out 
whether he knows any law, but it don't take ten minutes to find out that 
he can't spell. I don't believe our profession— I don't believe you should 
stand here and say that we will admit a man who writes a letter to New 
York or anywhere, as a sample of Texas culture, with every other word 
spelled wrong. 
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I am only now trying to get at that point. I think it is absolutely 
necessaiy to ask the Supreme Court to require the same qualifications 
that are required in the University before you commence the study of 
law, or that he has obtained these qualifications before he can be examined. 
Perfectly fair. Another point that I would like to ask: You will notice, 
gentlemen, that the attorneys from other States have to be examined 
before they can practice at the bar. I don't think that's right. I believe in 
this, like all other States, upon that subject, we should say that where they 
come and show that they have been practicing attorneys in their States for 
a certain number of years — it generally has been conceded, I believe, that 
it should be about seven years' practice before they can practice in other 
States. 

Now, 1 believe, as a matter of comity with a great many of the other 
States that require this examination, that after a man has practiced in 
their courts a certain number of years, a certificate that he has practiced 
that number of years in the Supreme Court of his State, should permit 
him to practice here without a re-examination. I don't believe, when good 
lawyers want to come down here, and have lived there all of their lives 
and have been practicing before their bar, that we should 'Subject them 
to the examination of a school boy before they are permitted to plead 
before cur bar. And therefore 1 ask that that report be changed so as 
to have some expression of this body upon that question, that we say they 
bring a certificate of seven years' practice in another State, and that will 
admit them to practice here. 

Nat B. Jones, of San Antonio: I quite agree with Mr. Terrell, that 1 
don't think that this Association ought to commit itself to the lines sug- 
gested by that report, which is a collegiate education. I am speaking for 
myself. As to the necessity for showing a mastery of the English, the 
law requires the examination to be- in writing. The examiners can tell 
from that whether the applicant can. express himself in English ,• aside 
from that nothing should be required except a law knowledge. I think 
I went tc one of the best law schools in the United States, the University 
of Virginia. Among my preceptors there was Dr. Minor, who has perhaps 
taught more lawyers than any other professor in the United States, who 
clebrated his fifty years of service just two years before he died. 'That 
University was founded by Thomas Jefferson, the law department put i^ 
it earlier than in any other university in this country except two, with 
-a professor who presided over it for fifty years, and if this country has 
had a master in teaching the common law it is John B. Minor. He recom- 
mended the study of English history, but he never had &n examination on 
it. • Nothing was ever required in mathematics, nothing was ever sug- 
gested 3n the dead languages. Now, I don't think anything can be more 
ridiculous than the idea of asking a young man of this day. who wants 
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to be admitted to the bar, as to his knowledge of Latin. Erskine, himself, 
did not know a word of Latin, did not know the alphabet, and that great 
man that you have asked to come here and talk to you on this occasion. 
Judge Logan E. Bleckley, of the Supreme Court of Georgia, don't know 
any more about Latin than a pig, and yet he is acknowledged to be, perhaps, 
the greatest living judge in the South today. No man expresses himself 
better, in more clear English than he does. The idea of requiring Cicero's 
orations against Cataline! Who knows anything about that today, or 
cares anything about that? Take the greatest educator the world has 
had for fifty years — Herbert Spencer. You read his book on Education, and 
jou find not even a word where he recommends the study of the dead 
languages. He recommends in preference to these the study of the 
sciences, because they are of some use and of some importance, they give 
the mind the same gymnastic development that the study of mathematics 
does. I bet there are not two lawyers present who can define that word 
^*quadratics," I know I can't. Talk about requiring that examination, I 
bet there are not five lawyers present who can define what it means or 
^are wha.t it means. 

Now, you take the boy — young fellow who comes up from the country 
to be admitted to the bar — that has studied his mother tongue, who is 
master of the English language, and talk to him about "What do you 
know :ibout geometry and quadratics? What do you know about Cicero's 
•orations against Cataline?" You might as well ask him to translate 
anything else in the world. The one has just as much to do with his qual- 
ification.-} to practice law as the other. I don't subscribe to the view that 
a study of the language is necessary to acquire a fluent diction, and I 
think the only thing that ought to be required in these examinations is a 
law knowledge, and if in thje examination the applicant exhibits it by his 
writing, the judges ought to be satisfied that the boy is master of enough 
English to express himself clearly and forcibly, and that is all. 

Mb. Lewis, of Saa Antonio: The question before the Association, 
I believe, is Mr. Ball's motion that the report be received without action. 
That's the pending question. I do not think that motion ought to be 
adopted. I believe it would be doing an injustice to the committee to 
simply receive its. report without having any expression at this time from 
the Association. I don't think that would, be exactly just to the com- 
mittee. A part of it meets with the approval of the Association and 
ought t^ be adopted. Then, again, the motion of Mr. Ball would be doing 
an injustice to the Association, because I think we owe it to ourselves on 
this question that we place ourselves on record. It is known that the Asso- 
ciation has favored such a bill as ^passed the Legislature for p numbei of 
^ears. ' 

Now, the Legislature, in response to the demand of this Association, has 
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passed such a bill, and it may be that the recommendation of this Associa- 
tion now will have some weight with the Supreme Court in determining 
the rules that it will prescribe, and therefore I think we ought to put 
ourselves fairly on record as to the parts of that report that we favor and 
the parts that we do not favor. For my part, I think the report ought to 
be adopted, except that part of it which seems to recommend the exami- 
nation in mathematics and in certain Latin classics, and I do not propose 
to discuss the matter, because it has been very fully discussed, but I 
think that Mr. Ball's motion ought to be voted upon and ought not to be 
carried, and then I would like to see a motion made that the report of the 
committee be adopted, except that part which seems to recommend the 
examination in mathematics and certain Latin classics. 

While it appears to me that that report does not directly recommend 
such an examination, yet by inference it does, because it cites the rules- 
adopted by the Supreme Court of Pennsylvania, and I think we have run 
upon a stumbling block at the outset, because I don't think the various 
committees appointed by the Courts of Civil Appeals could conduct those 
examinations. I think we ought to get this out of the way. Then I would" 
like to see a motion made to have the report adopted except that part of 
it which seems to instruct an examination in mathematics and the Latin 
language. 

Mr. Ball, of Houston: I don't undertake to offer a substitute. There 
is a feeling on my part that the Legislature had ample time to consider 
this matter. It passed a bill that was apparently complete in itself. I 
did not believe then, nor do I believe now, that this Association will be 
able without infinite discussion to arrive at any proper action in the 
premises so far as a recommendation is concerned. I do not believe that 
the Association should do anything hurriedly. • There seems to be a wide 
diversity of opinion here. Some gentlemen have gone into the question 
as to whether or not a Latin education is of any value. I do not think 
that is pertinent to the discussion. 

I think, however, that every man who is a Latin scholar or ever has 
been a Latin scholar, even though he has forgotten all the Latin he ever 
knew, is a better English scholar, and has had a better development by 
reason thereof. But that's not the question. Now, one of the University 
professors would have us to go and seek to engraft something upon this 
bill in regard to tests, that ought to be applied. My reason for making 
the motion to substitute was simply because I believed it would be the 
most intelligent action this body could indulge in at this time. There i& 
nothing to adopt there ex-cept their recommendation that some course of 
study be prescribed, or an examination that they are perhaps not com- 
petent tc conduct themselves. So far as I know, the members of thia 
Board, and also of this Association, would perhaps find it difficult to con- 
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duct an examination along the lines required in this report; although I 
am entirely sure that they could tell, without any sort of question, 
after putting him through a course of examination, as to whether he was 
thoroughly qualified to practice the profession of lawj and I don't care 
anything about the substitute further than that I believe it will. relieve 
the situation. I don't believe that this Association now is in a position 
to prescribe directions, or indicate its wishes to the Supreme Court, in 
laying do\\'n a rule. 

I am asking the previous question upon the substitute, which, if adopted, 
eliminates the question of whether or not we shall indicate to them the 
course of examination br what they shall be examined for, and simply 
receives the report and files it, which has been frequently done with* similar 
reports before. 

Senator JBurney: It seems to me that the substitute is not in order, 
for the reason that it is not properly a substitute for the amendment; it 
is entirely different froip the amendment and not germane at all to the 
amendment offered to the report, and I make a point of order to that 
effect. 

The President: I will sustain the point of order. 

Senator Burnet : It seems to me that under the statute the last Leg- 
islature l>as passed, this entire question of what shall be required in the 
examination of one who desires a license to practice law is lodged entirely 
in the Supreme Court of this State. Now, that being true, I don't think 
it proper, or at least necessary at all, that this Association should make 
any report or recommendation upon that subject whatever, and I believe 
that the easiest way out of this should be that this report — ^we don't want 
to reject it all, as Mr. Ball's motion' would seem to anticipate. There is 
quite a lot of this report, in fact, all of it except this recommendation, 
that we all heartily approve. So I believe that this body can get out of 
this tangle easier by simply saying that we move that this report of the 
committee, — that all of the report, be adopted, except its recommendations 
as to examination for license to practice law. I move that as a substitute 
for all the amendments that have been offered. 

Justice Key, of Austin: I would like to inquire of the chairman of 
the committee in regard to one matter before we vote on the report. Does 
that report endorse this recent law that was passed in its entirety, or 
does it endorse that portion of it which requires graduates of the State 
University to stand the examination also? If it does I can not endorse* 
that feature of it. I am willing to vote for Senator Burney's motion 
unless that feature of it is in it, but if it requires attorney?^ that come 
here with license from the Supreme Court of their States, and persons 
who have taken the law degree in the State University, especially since 
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they have extended the term to three years, to stand the examination, 1 can 
not vote for that part of it. If the matter comes before the Legislature 
it may be used to present that change being made. 

Mr. Allen: Th6 committee shows its approval of the law requiring 
University students to be examined, and the law requiring lawyers from 
another State to be examined, and we say that without hesitation; we say, 
in coming to that fact, that the University student-, the University grad- 
uate, ought to have some kind of a preliminary examination. 

Justice Key : In reference to the matter under discussion, . it seems 
to me that we ought to pursue a conservative course. We have adopted 
a somewhat radical change and one which, in the main, meets with my 
approval. In fact, I served on the committee which prepared a bill and 
submitted it to the Legislature (not the last Legislature) largely of the 
same order, and I think we ought to pursue a conservative course. I think 
it has wisely been left by that bill to the Supreme Court to prescribe the 
course of study, and it seems to me that we ought not here, without more 
deliberation at any rate, to undertake to hamper the Supreme Court or 
to advice them as to what they shall do; and if we go into that I feel much 
better qualified to make suggestions as to what they shall prescribe along 
legal lines. 

While assisting in appointing the committee for our Judicial District, 
I feel reasonably certain that they couldn't hold the examination on Latin. 
I don't know as to the committees elsewhere, and it seems to me we ought 
to leave the whole matter to the Supreme Court. Th6y have the power, 
and it may be they will prescribe some reasonable course along that line. 
I am perfectly willing to risk them. I am satisfied they will pursue a 
reasonable course, and will not prescribe Latin or any other dead language, 
and that they will not make the regulations burdensome as to English 
history or anything of that kind, and I am perfectly willing to leave out 
this recommendation altogether and leave it to the Supreme Court, and 
I am not prepared to put myself on record as endorsing that feature of the 
law that requires graduates of the State University to stand tlie examina,- 
tion. it seems to me that when a young man has taken that law course 
he ought to be permitted to practice his profession withput another exam- 
ination and the payment of another fee. 

Mr. Terrell: I move that the report be recommitted, and the mem- 
bers make a report tomorrow. The same number to be added to it that 
is now here. If there are three I wish to add three jnore, with the request 
to make a report in the morning. 

Senator Burney: I rise to a point of order on that subject. 

The President: I sustain the point of order. 

Judge Reese, of Hempstead: It seems to me that the best way out of 
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the whole turmoil is to adopt the motion of Senator Burney; that settles 
the whole thing and avoids the feeling of discourtesy involved in simply 
receiving and filing the report, and if the Association does not care to 
adopt this particular recommendation, which is the only recommendation 
of the committee, the best way out of it is simply to adopt the motion 
that has been made. That will settle the whole matter. It seems to me 
the discussion has taken a very wide range, much wider than the question 
admitted. Looking back at the matter we must admit that we have taken 
a very long step in getting this bill adopted at all. It has taken a long 
time to do, and it was like the labor of Hercules to have it done. Let ua 
rest where we are- for a while. Let us let well enough alone and keep 
letting it alone for a while at any rate. I think the best way out of the 
♦whole matter is that we adopt the motion of Senator Burney, and avoid 
sending this report back to a committee, and adopt the report of the com- 
mittee, without recommendation of the course of sltudy to b^ prescribed by 
the Supreme Court. 

Mb. Childs, of San Antonio: I feel somewhat like the Legislature did 
when they submitted the consolidation question to them. I think we 
ought to do like the Senate did: Send it up to the Railroad Commission.. 
I think this report here is all right, but it goes a little too far. I think 
this whole matter should be relegated to tl^e Supreme Court, and I am 
in favor of a motion to so dispose of it without any recommendation, and 
leave it to their wisdom and judgment to construe this law. Now, if Mr. 
Burney's substitute has that object in view, I am in favor of it. As to 
these recommendations, I will say, in behalf of this committee, the last 
paragraph of their report relegates the whole thing to the Supreme Court, 
It simply throws in here some reconimendations, not persuasive, and not 
to affect the court. Now, we don't want to strike out any of that report, 
but if we can so amend that report as to leave the entire matter to the 
Supreme Court, I think it would* be well. I think we better try one thing 
at a time. I agree with Judge Key, and others who have spoken on the 
subject. 

Mb. Tebbell, of San Antonio: If you adopt Senator Burney's motion, 
you cut off Judge Key and the others from making a motion to strike out 
that part of the report requiring University students to be examined, and 
lawyers that come here frcim other States, and you cat out tlic discussion 
of the other two qiiestions. 

^Ib. Jones, of San Antonio: The Legislature has cut that out already, 
hasn't it? 

Mr. Tebbell: I understand, but some of us at least wish to go on 
record as recommending aiv arncndir.ent io the law. As it stands you take 
away from the University student every incentive to obtain his diploma. 
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Justice Key: As it will be used hereafter, it will be referred to a» 
showing the Bar Association of Texas had specifically endorsed that pro- 
vision. 1 don't wish to offer an amendment. I want to leave it out. 

Mb. Allen : It is an endorsement of that, and we thought that it ought^ 
at least, to be tried a year before we made any recommendations of any 
proposed change. 

Justice Key: I don't think you understand my question. Does the 
report endorse the law in general terms? Or does it specifically refer to 
that portion requiring graduates of the University to be re-examined? If 
it endorses the law generally, I heartily approve of that; but if it specifi- 
cally endorses that portion of it, I am not prepared to vote for it. 

Mr. Allen: It simply endorses that in this way; it was a matter of 
very serious consideration with the committee. We feel, in view of the 
fact that we wanted the law, that we should simply give our approval of 
the law as it is. We therefore give it the stamp of our approval, and our 
report is an approval of the law as it passed. Now, we make no recom- 
mendation as to any change whatever in the law. We approve the law 
unqualifiedly ; we simply recommend to the Supreme Court, that, in view of 
the fact — ^and that was what carried the committee, at least the chairman 
of the committee to the extent of suggesting to the Supreme Court — ^they 
make some additional requirements, outside of the legal studies, of those 
parties applying who are not graduates ol the University and are not 
lawyers from other States. As long as the requirement in the first place 
is that the student at the University shall undergo an academical exam- 
ination, and after requiring him to go through the prescribed course of 
study, lie must go before the Board of Examiners, as long as you require 
the lawyer from another State, however distinguished he may be, however 
successful a practitioner, to knuckle down when he gets to Texas, like a 
school boy, and be examined by the Board of Examiners, you should also 
require the applicant for license not coming from the University nor 
from the bar of another State, to pass a literary examination. The Penn- 
sylvania system is this: Before ever he appears before the Board of 
Examiners to be examined on the legal questions, he first appears before 
the Board of Examiners of the State, and they examine him on the studies 
specified in our report, and that is then registered, and he can then study 
in a lawyer's office, can work in a lawyer's office, can go to school in a law 
school, but he must be giving, his attention to the study for more than 
three years after he passes that examination, and then he appears for the 
second time before the Board of Examiners of the State and is examined on 
the legal questions. As to the graduates, of course they have got to be 
examined. You must examine the graduates from the Law Department, 
and you must examine the lawyer who comes to us from another State I 
have no hesitancy in saying that the committee, as a whole, were really 
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of the opinion that it would' have been better to have extended the same 
courtesies to other States that have been extended to Texas by parties 
outside of the State. 

We say, as a matter of fairness to the student of thp State University, 
as a matter of fairness to an honest lawyer who comes from another 
State 10 Texas, that as long as that law exists it is due them and due 
everyone that any applicant coming before the State Board of Examiners, 
be required to be examined. We don't say that he should be examined as 
is required by the Supreme Court of Pennsylvania, but simply 6ffer that 
as a matter of information. The requirement exacted there is a require- 
ment made of the student when he. registers as a law student. 

Here is a cowboy who comes up, he goes before the Board of Examiners. 
They should require of him the same thing as the lawyer from the other 
State or the University student. We say if you are going to examine a 
lawyer from another State, and examine the student from the University, 
then when a man steps up before the Board of Examiners he should be 
required to stand some character of examination specified by the Supreme 
Court. We do not pretend to ask that it go to the extent required by the 
Supreme Court of Pennsylvania; but that something should be required. 
To the graduate of the University it would be no trouble to stand the 
examination. The lawyer who comes from the other State would have 
no trouble, we undertake to say, in standing an examination on literary 
subjects that may be required of him by the Supreme Court: and we do 
not pretend to dictate to the Supreme Court what that shall be. But, in 
general terms, all applicants should come up substantially to the require- 
ments for graduates of the Law Department of our State University. • 

We simply suggest that the Supreme Court, as a matter of fairness to 
the graduates of the University, and fairness to the lawyer from other 
States, should simply require applicants to offer proof to the Board of 
Examiners to satisfy them as to their general education. We believe that 
the Board, when it examines an applicant, should examine him in arith- 
metic, grammar, or upon such other lines as may be required in carrying 
out the spirit of the law. 

Professor Townes, of the State University : I don't know where we are 
parliamentarily, nor do I know to whom to look for correction on that 
subject. I believe we have before us a practical matter that will have 
to be settled at this session. We have striven for a number of years to 
have a bill something along the lines of our present law passed by the 
Legislature. We have at last gotten it. It is evidently the best we 
could get. I am very much in sympathy with letting that bill alone; but 
I don't v/ant to let it alone in such a way that we recommend its objec- 
tionable features and leave the good of the bill unrecommended. I do 
liot profess to have understood all of this report in hearing it read; but, 
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as I gather, the bill in its entirety is recommended, and then, out of 
consideration for the lawyer coming in from some other State and the 
University student, we pick out the two objectionable features in the bill 
and refer to them particularly, and seem thereby to give special emphasis 
and endorsement to these two objectionable features. 

Now, to this last I demur. The reasons given for thus individualizing 
and empheisizing the objectionable features, as I understand the argument 
conducted at first, are that these people should be in some way equalized 
with the University student who has to stand the examination, and the 
lawyer from another State who has to stand an examination. But if the 
University student isn't compelled to take this same examination, then 
the law doesn't mean w^hat it says. If the University student is com- 
pelled to take this examination, what is to become of the University 
student who could not meet the educational requirements in the institu- 
tion, but who, according to the rules of that institution, has displayed an 
exceptional capacity to master the law and by extraordinary proficiency 
in the law has demonstrated that he has the stuff in him to make a lawyer. 
I believe in these educational requirements in a general sense, I believe 
in them as making it prima facie evidence of capacity and no more. You 
can bring a lawyer up to where he can study law^ by teaching him English 
and mathematics. When he shows these educational attainments he only 
offers you prima facie evidence of the fact that he can become a lawyer. 
If you handle him as a student for two years or three years, you see by 
that time whether he does know the legal topics. If he comeKS up and at 
the end of that time, after he has his diploma, to be met with an exam- 
ination that he has been told has been waived by virtue of his special 
proficiency — if he has to be examined then on these different matters — I 
fail to see how it is to his benefit. If the purpose of this specialization 
be in tha interest of the University student, then, as one wlio I believe 
knows the University student as well as anyone, one who has worked 
with him, year by year, for seven years, I wish to say that there is a 
very large per cent, I think not under fifty per cent, of the men who grad- 
uated from the department and who have demonstrated their fitness, who 
can not take these examinations after they have got their law knowledge 
and have got a register of it in the department. They can not do it, that 
is, such an examination as is contemplated by the report, or as is referred 
to in the Pennsylvania system. Now, if we come down from that, we 
don't make any recommendation at all. We say to the Supreme Court, 
you take such action in the premises as you think is desirable, including 
an examination in arithmetic and other studies, but that does not amount 
to anything, and if you don't make your examination reasonably high you 
don't need any examination at all. 

My idea about it is this, that we recognize the report here, endorsing 
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that part thanking the Legislature for the advanced step that it has 
made; that we say nothing about any change for the time being; that we 
eliminate from that report anything and everything that seems to 
emphasize and especially approve its objectionable features; and that we 
say nothing about a recommendation to' the Supreme Court as to educa- 
tional advancement, unless we say something like this, that it should be 
in the sound discretion of each' Board of Examiners, if an examination 
presented a state of facts that showed the party did not have sufficient 
general education, to determine that it would be better that he should be 
denied license. 

Take the case that our friend has taken over there, where a man couldn't 
spell, and couldn't write a business letter, and would bring the whole 
bar of Texas into disrepute because he couldn't spell. I always want a 
stenographer when I go to spell. I never bought a typewriter, because I 
never saw one with an educational attachment that would spell for me. 
I am not pleading, however, for my limitations to obtain in the general 
standard of education; but if the Supreme Court will say to the several 
examiners, "You are hereby authorized to reject any examination for 
license which, in your deliberate judgment, indicates that the man is 
not sufficiently advanced in general scholarship to creditably fill the posi- 
tion of a lawyer," I should favor that; that puts a discretion, and an 
elastic discretion, on the board. It would not be uniform, but it would be 
better than any rule you can make at this time. 

Then, again; Mr. President, I think too much of the advanced step that 
we have made to jeopardize it in this Association; and if this Association 
shall make the requirements too rigid, before the neck of the profession 
gets used to this new yoke, it might be that the next Legislature would 
come along and repeal it, and we are back to our original chaos. I 
believe X as fully appreciate, in my heart, an accomplished lawyer as any 
man. t wish every lawyer in Texas could come up to that standard. 1 
think WQ must take into account our environments. They have extended 
the course of study in the University to three years, and 1 presume a 
large percentage of these men who get their degrees there can't stand any 
substantial examination in general literature at the time their degrees 
are given. And. yet, they make good lawyers; if you don't believe it, 
get on the other side of a case with one of them and he will make an argu- 
ment that will open your eyes. I can name some of them who will give 
you all you want after they have been at the bar about three years. 1 
think we are' not ready to vote on this report. I am not. I don't want 
to vote against a thing I don't understand, and I couldn't get that in one 
reading. If it is in order, 1 move that this matter be re-committed with 
instructions to report at an hour certain in the morning. 
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[A member here rose to a point of order on the motion to 
recommit.] 

The Pi^esident: I don't think i understood the point. The motion to 
recommit is in order. 

Mb. Allen: This committee is required by the By-Laws oi the organ- 
ization to make a report. That report has been made. It is for the body 
to pass upon. 

The Pkesident: I will overrule the point of order to the motion The 
motion now before the house is to recommit to the same committee. 

JVIe. Terrell: I would like to make that motion to recommit to the 
committee, together with the same number appointed by the chair. 

;Mr. Jones: I second the motion. 

Judge Reese, of Hempstead: It seems to me that it is unjust to the 
committee. They have given this Association their views; they don't 
pretend that they are the views of the ^association ; they are the views of 
the committee. But we send it back to the committee and ask them to 
make a report that don't embody their views, but embodies the views of 
the Association. It seems to me that is not a proper way to do it at all. 
We ought either to accepl the report in whole, or with certain modifica- 
tions, or to reject it in whole; but to re-commit it to this committee is to 
tell them to make the report according to the views of the Association, 
whether it embodies their views or not, and that, it seems to me, is not 
the proper way. I still insist that the adoption of the motion of Mr. 
Burney is the best way out of the whole difficulty. We ought to consider 
this; in view of the experience the Association has had with the Legis- 
lature, what chance would there have been to have gotten a bill through 
the Legislature that would have exacted anything like the recommenda- 
tion of this committee? 

So far as I am concerned, I am willing to be thankful for what we 
liave received, and take it just as it is, without dotting an "i" or crossing 
a *'t," whether I approve of all of its features or not, and leave it to be 
executed and administered by the Supreme Court in their judgment and 
discretion. 1 am in favor of leaving this whole matter just as the Legis- 
lature has left i^t, and 1 am thankful for the opportunity of being able 
to do so. 

I think there is not a member of this Bar Association that doesn't 
fully understand this question. If it was re-committed the same question 
would come before us tomorrow. It seems to me we might as well settle 
the matter now. I don't know whether it is in order or not, but it seems 
to me that the matter could be stricken out of the report, this portion 
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of the report, and I move to strike out that portion which recommends a 
literary examination for admission to the bar. 

I should favor the motion of Senator Burney, but for the fact that it 
precludes the Association from the furtlier consideration of these ques- 
tions. This report singles out for commendation two features of that legis- 
lation which appear objectionable. I did not favor the provision which 
requires the graduates of the State University in its Law Department to 
stand this examination. 1 don't care to argue the question; but it seems 
to me that it is unfair to the State University and unfair to the young 
men. I heartily favor the general purport of this bill, and am grateful 
that the Legislature at this time has seen fit to give us legislation on the 
lines that we desired. 

I am in favor of the general endorsement of the act passed by the 
Legislature, and should favor the motion of Senator Burney to the extent 
that it goes to eliminate this requirement for a literary examination; but, 
to do that, we make a specific endorsement of these two features in the 
bill, incorporated in the bill by amendments, during its pendency in the 
Legislature, and I do not want to commit myself to a specific endorsement 
of these sections of the bill. I therefore move that we strike out those 
features of the report which specifically endorse the features requiring 
University students to pass examination, and requiring non-resident 
attorneys to pass examination for admission to the bar. A specific 
endorsement is contained in the report. I move to strike out these 
features, and that the balance of the report be adopted. 

The President: I understand- the motion was first made to adopt as 
a whole, then the amendment was oftered to strike out the recommenda- 
tion as to examination on classical' and literary subjects, then there was 
a motion to re-commit. 

Judge Streetman: 1 move that the report be re-committed with 
instructions to the committee to eliminate these three features from the 
report. 

Mr. Terrell: I withdraw the substitute that I offered in l^ehalf of the 
motion to re-commit. 

Senator Burney: The motion to re-commit with instructions takes the 
precedence. 

Judge Streetman: I make my motion as a substitute, instead of 
striking out that single provision, to strike out those three provisions. 

Senator Burney: 1 accept that substitute. 

Judge Hill: I ask for the question before the house. 

The President: The question is to adopt the report striking out the 
endorsement of that part which requires graduates of the i^aw Depart- 

3-B 
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ment of the University to be examined, and non-resident attorneys to be 
examined, and the literary examination. 

Senaiob Burnet : I believe it is my motion that is before the house. 
I make the motion that we adopt this report, save and except that feature 
of it which recommends certain literary examinations. Judge Streetman 
offers an amendment to my motion, to strike out that portion also which 
seems to recommend or endorse the law in so far as it requires the grad- 
uates of the State University to pass an examination, and foreign lawyers 
to pass examinations, and I accept that as an amendment. Now, the 
matter stands this way, as I understand it, that we adopt the report of 
this committee, with the exception of that part of it which recommends 
what examination the Supreme Court shall prescribe, and that portion of 
it which endorses this law in these two particulars. 

A. W. Houston, of San Antonio: I wish to make a point of order that 
that motion by Senator Burney, or any motion to adopt a part of this 
report, or to adopt the report with a part stricken out, is out of order. 
There has been a motion made to adopt the whole report. Now, before 
adopting the whole report, a motion to strike out or to amend any part 
of it is in order, as a separate and independent motion, and if Mr. Burney 
wants to make a motion to strike out one part of it, and I wish to make 
a motion to strike out another part, and another gentleman to strike out 
another part, all of these motions are in order in their turn, and after we 
have perfected the report by striking out these parts we can either adopt 
or reject the report as it stands. 

The President: I sustain the point of order. 

Judge Reese: I move to strike out that part of the report which 
recommends to the Supreme Court that they shall prescribe the course 
of examinations on any literary subjects. 

Mr. Allen: If we begin at the other end of the line we will have no 
further debate. If you strike out the recommendation as to the examina- 
tion of law students and non-resident lawyers, our recommendation as to 
the examination of students falls of itself. 

The motion of Judge Eeese to strike out, being put to vote, was 
carried. 

Judge Streetman: I move to strike out that portion of the report 
which ppecifically endorses the provision requiring University graduates to 
pass an examination. 

This motion received a second and on vote was carried. 
Mr. Houston: I now move the adoption of the report as amended 
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JuDQS Stbeetman: I move that we strike out that portion of the- 
report which requires the examination of non-resident attorneys. 

The motion is seconded. 

JMb. Jones, of* San Antonio: 1 am opposed to that motion. I don't - 
think we ought to admit attorneys from other States without reference- 
to their qualifications. I think that any lawyer coming here from another 
State, who is fit to practice law, will be able to pass before any one of" 
these committees. I am perfectly willing for the passage of the amend- 
ment we have just adopted. I think our University graduates ought to be- 
admitted to the bar without examination. As to lawyers from any other 
State, I am opposed to admitting them without reference to the length of 
time they have practiced law, and without reference to their qualifications. 
1 don't think we ought to adopt that. I am perfectly willing to the part- 
we have just adopted, that the students who go through a three years 
course at the University ought to be admitted. But I don't think a lawyer 
should be allowed to come right in from another State, without reference- 
to his learning in law and to be admitted, as a matter of course. 

Judge Stbeetman: I am as much opposed to admitting incompetent- 
lawyers from other States as any other gentleman. But I don't believe 
that gentlemen from other States should be subjected to this examination, 
in all cases. I know that some amendment to this legislation has been 
suggested by Judge Simkins, as that it would be proper and appropriate- 
that they be required to practice a certain number of years in their 
States. The purpose of the, motion is this: The report of the committee- 
specifically endorses that special provision of the law as it now stands,, 
requiring all those immigrating attorneys to pass this examination. I da- 
not think the law is right in that particular. 

Mr. Jones: Wouldn't the suggestion you make have this effect? That 
the lawyer that comes here from another State should have practiced in 
his own State so many years, wouldn't that debar him here, if he wanted' 
to practix^e his profession, from the right of emigrating to Texas as soon 
as he was admitted to the bar, if he wanted to come? What we want to 
know is, not how long he has practiced law there, but we want him to be 
admitted on the same plane that we require of our own lawyers and 
students of our own law school. He might practice there seven years, and 
not know any more about the law than the average student in his first 
year. We can't measure his ability in that way. I think he ought to be 
required to stand an examination. I don't think that any lawyer who 
comes here from another State can object if he is simply required to pass 
the same examination as our own citizens are required to pass. We take 
as the equivalent for this law as amended, what the law at present 
requires, a diploma from the University, and I think that is proper, but- 
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,all of our other citizens must stand this examination. ' Let us put 
foreign lawyers on the same ground. We can not tell how much they 
have practiced at home nor how well they have stoDd. It is the practice 
in the older States when a lawyer wants to come to Texas, to give him. 
any kind of an endorsement he w^ants. 

Judge Steeetman: The motion I made does not contemplate recom- 
mendations of any special qualifications. I made that simply as a sug- 
gestion that I would favor some method of that sort. My motion simply 
strikes out that specific endorsement made by the report of the committee, 
which requires that non-residents be examined in all cases. It does not 
<jommit the Association to any other method, and still endorses this leg- 
islation as a whole. It is the specific endorsement of that provision 
which I desire to strike out. It does not contemplate any recommenda- 
tion. I share in the views of these other gentlemen that we had better let 
well enough alone, but that feature is not entirely commendable, and I 
do not think this Association ought specifically to endorse it, because I 
do not think that the maturer judgment of the Association does endorse 
that provision. I should endorse, and I think this Association would 
probably endorse, some provision that would require them to practice 
for a given number of years, but I do not think the Association should, as 
its report does, endorse the law requiring them to stand this examination, 
and that is the purpose of my motion. 

The President: I am just in receipt of the following notice: "There 
will be an informal reception at the San Antonio Club this evening at 
8:30. Non-resident members of the State Bar Association, and families, 
are cordially invited." 

Mb. Simmons: I am in favor of the motion as made by Judge 
Streetman, for the reason that we eliminate those portions of the report 
that refer to objectionable features of the law. In the course of a year 
or two these recommendations will have to be engrafted on the law. I 
am in favor of the adoption of the motion as made by Judge Streetman 
for that reason. 

The motion of Judge Streetman, being then put to vote^ was 
carried. 

Senator Bubney: I move that the report be adopted as amended. 
This motion received a second and on vote was carried. 

The Secbetaby: I have been asked by the Board of Directors to pre- 
sent three more name^ for membership, Mr. C. L. Bass, Mr. D. J. Powell, 
and Mr. W. E. Cox, all of the San Antonio Bar. 
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A motion to elect the above gentlemen to membership carried, 
with instructions to the Secretary to cast the formal ballot. 

Mb. J. O. Terbell: I move to adjourn until tomorrow morning at lO** 
o'clock. 

The motion was seconded and carried. 



SECOND DAY.— Mowmo Session. 



The Association was called to order at 10 o^clock by President" 
Bryan. 

The President: First on the order of business is the report of the 
Committee on Judicial, Administrative and Remedial Procedure, R. A.- 
Pleasants, Chairman. 

No member of the committee being present, the report was post- 
poned. 

The President: I am requested to announce that the members of the 
Bar Association will be tendered a banquet at 9 o'clock this evening, at 
the Bexar Hotel, by the local members of the Bar, and all are invited, and 
it is especially requested that none of the members leave until after the 
banquet. They may leave then, if they can. 

Mr. Saner, of the Board of Directors: The following applications for 
admission to the Association have been made, and I move that they be 
accepted, and that the Secretary cast the ballot: 

W. P./ Allen, of Austin ; Joseph Ryan, of San Antonio ; M. 0. Flowers,, 
of San Antonio; W. G. Sears, of Houston; Samuel F. Hill, of Livingston; 
P. H. Green, of Hallettsville ; Richard S. Maury, of Houston; A. E. 
Heilbron, of San Antonio. 

The motion to elect the above named new members was^ upon 
vote, duly adopted. 

The President: The next in order of business is the report of the 
Committee on Publication. 

The Secretary: As chairman of that committee I prepared a written 
report. It was sent around for signature to the members of the com- 
mittee and has not been returned to me. If any member of the committee 
is present I would like to have that report. If not, I will submit an oral 
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one. I will report that the committee had the proceedings of the recent ses- 
sion of the Association printed, and that they have been distributed to all 
members entitled to them. The amount of expenses incurred was paid 
-as already reported to the Association. Your committer decided to make 
this recommendation, in publishing these proceedings we included in 
the volume, as has been done for a number of years past, the rules of the 
•court. The reason for doing that was that our proceedings were so kept, 
previously, by the stenographers, that owing to their brevity, and the 
fact that we did not have as many papers as were usually expected, the 
proceedings did not make a respectable looking volume. Your committee 
thought there ought to be a much fuller report, especially of the oral 
discussions upon reports of committees and other subjects brought before 
the Association; that that should all be taken down in shorthand and 
fully reported and published in the proceedings; and that such a report 
•of our oral discussions and such papers as would be presented to the 
Association would be sufficiently long to make a good enough volume 
without including the Rules of the Court, which are hardly proper for 
publication in our annual proceedings. So we would recommend that in 
the future the publication of the Rules of the Court be discontinued, and 
a fuller report be made of the discussions orally in the meeting. We 
.also recommended, but in view of the programme for tonight I think I will 
withdraw that recommendation, that the responses to toasts at the annual 
banquet be reported. We find it customary, in the proceedings of most of 
the Bar Associations of the United States, to report the speeches made 
at banquets, and frequently that part of the proceedings is the most enter- 
taining feature of the publication. I understand from the Directors that 
no toasts have been provided for. If there are any they will be wholly 
■extemporaneous. And I don't know that it would be to the credit of the 
Association to report the extemporaneous toasts, and we won't recom- 
mend that the toasts be reported at this time. 

It was moved and seconded that the report be adopted. The 
motion carried. 

The President: I beg to announce that the Judges of the Supreme 
Oourt will meet in this hall, immediately on the adjournment of this 
Association, and the^ members of the Court of Civil Appeals, and also the 
members of the examining boards for the admission to practice law under 
this new law are requested to meet with them for consultation. 

Next in order of business was the report of the Committee on 
Jurisprudence and Law Eeform, Mr. A. L. Beaty, of Sherman, 
Chairman. 
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Mr. Beaty thereupon presented the report of the committee, 
T^hich was as follows : 

San Antonio, Texas, July, 9, 1903. 

To the Hon. Lewis R. Bryan, President of the Texas Bar Association: 

Your Committee on Jurisprudence and Law Reform would confine its 
suggestions to practical things that be, or be not, jather than deal with 
theories. Imperfections encountered concern us more than those in fancy, 
and as an "acre in Middlesex is worth a principality in Utopia," if we can 
make our recommendations apply to present everyday needs and accom- 
plish any good we shall feel repaid. 

lEMPOBABY INJUNCTIONS. 

As the law now reads, any district or county judge in the State, in a 
proper case, may award the temporary writ of injunction returnable to the 
-court having jurisdiction and venue of the cause. A judge at El Paso 
may grant the writ for Bowie County, in which Texarkana is situat>ed, 
although the judge of the Texarkana district has refused the same appli- 
cation. This, we submit, is not as it should be, and nothing more 
unequal is easy to imagine. The plaintiff in a given case may go from 
judge to judge, and if, in the entire State, he finds one who agrees with 
him he gets the writ and the defendant must go through the process of 
moving to dissolve, encountering the law's delays, and then, when it comes 
to a hearing, the judge who issued the writ does not sit. The case is 
-decided by the judge who, perhaps, either refused or would have refused 
the application in the first instance. If the judge of the court where 
the suit is going to be brought is sick, disqualified, or absent from his 
district, then the plaintiff should be allowed to present his application to 
some other judge. Otherwise he should not. This defect could be rem- 
edied by adding to Article 2989 of our Revised Statutes the following 
words: "Provided, that no judge shall grant a writ of injunction return- 
able to a court over which he does not preside unless the applicant shall 
make oath in writing that the judge of such court is either sick and unable 
to hear the application, or is disqualified from sitting in the cause, or is 
absent from his district or county, as the case may be." 

Again, under our present law a temporary injunction may work great 
mischief and get absolutely beyond the control of the court. If the writ, 
as issued, directs the defendant to desist until the final determination of 
the cause it will remain in force pending an appeal under a supersedeas 
l)ond, however improvidently issued, and even though unhesitatingly dis- 
solved by the trial court, and this, too, in spite of anything the court can 
-do or any order it may make. The operation. is by force of statute. The 
injunction act, we say, should be amended limiting, in time, the operation 
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of temporary injunctions and restraining orders to the date of their dis- 
solution in the trial court, if dissolved^ unless enlarged by an order of the 
court; or else a change should be made in the supersedeas statute, con- 
forming our practice to that of the Federal courts and of the courts of 
most of the States. Their rule is the better. 

DISSENTING OPINIONS. 

The noticeable absence of dissenting opinions from our Supreme Court 
decisions leads to the inquiry whether dissenting opinions should be dis- 
couraged, or whether, when the judges are not entirely agreed, they should 
express their individual views. The judges themselves are in the best 
position to determine this, but since there is much contrariety of practice 
in different jurisdictions, and some of the very best courts in the land 
encourage the plan of each judge stating separately his individual views 
and the grounds upon which he concurs or dissents, it may not be out of 
place to bring the subject forward on this occasion and invite discussion. 
Moreover, there is said to exist a difference of opinion in the ranks of the 
profession in our own State, and certainly there will be no more appro- 
priate occasion than this for an exchange of views. 

One of the chief claims in behalf of encouraging dissenting opinions ia 
that they tend to bring out and make bolder the real holdings of the 
court. And, again, it may be said that separate opinions show the pro- 
cesses of reasoning by which the different judges reach their conclusions, 
and that the reader of opinions rather than the judges should be allowed 
to make the composite. 

On the other hand, it is urged that dissenting opinions, in the very 
nature of things are not authority, being overruled before uttered, and 
that they accomplish no useful purpose and tend to weaken as precedents^ 
the cases in which they appear. 

All must agree ^that when the judges can bring their minds to unite 
they should do so, and that effort expended in that direction is com- 
mendable. But when there remains a difference that will not down, as 
often must be the case, should it be mentioned or go unnoticed? Should 
the majority opinion be the opinion of the court, as though unanimous, 
or should it be merely the majority opinion? 

While deeming the matter of suflBcient importance to be noticed and 
profitably discussed, your committee has not felt justified in making any 
recommendations, and so it is submitted as a query. 

INCREASE IN SALARIES. 

Our judges are not paid enough. With increased expenses of living 
that come with the times must occur increased incomes, or else hard- 
ships. A scale of salaries that may have been liberal twenty years ago is- 
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inadequate today. And as our villages become towns, towns cities and 
the State develops, the inadequacy will be more marked. The argument 
that those holding positions of honor can afford to accept small compen- 
sation, however beautiful in theory, is a delusion in practice. When 
applied to the executive or other political officers, where the tenure is for 
a short term, it may have more semblance of soundness, but when it 
comes to saying that learned lawyers shall be expected to devote the best 
years of their lives to unceasing toil, under such great responsibilities aa 
attach to the judiciary, for the meager salaries now provided by law, it is 
going too far. The compensation allowed Federal judges is not too much, 
and Congress is keeping step with the times by increasing it as condi- 
tions require. 

There the compensation of trial judges is considerably more than that 
of the judges of our Supreme Court, and, say, three times that of our 
trial judges. It is thought that the disproportion is too great, and that 
the Federal scale is about right for those courts. 

Not only as justice to the judges, but as a wise policy for the profession, 
this should be remedied. It is so easy for the people to confuse economy 
and parsimony, and the cry against political extravagance is so strong 
that it fiEtkes courage in a legislator to advocate an increase in any officer's 
salary. But this should not deter us. On such questions, as on most 
others, the lawyer leads public sentiment. He is the champion, not the 
championed. Thus it has been and will be. Too long a neglect* may 
result in injustice to those on the bench and ultimately in injury to the 
public and the profession. The judges may appreciate the proposition, but 
are not in a position to urge it. The people will not move. So it would 
seem the lawyers must. 

It is suggested that a committee be appointed to frame and have pre- 
sented to the next Legislature a bill increasing the salaries of judges of 
the Supreme Court, the Court of Criminal Appeals, the Courts of Civil 
Appeals, and the District Courts. 

The Constitution contemplates such increases by the Legislature and 
the time has arrived. 

SUPREME JUDICIAL DISTRICTS. 

There originate every year in the Fifth District a great many more 
appeals than the Court of Civil Appeals at Dallas can dispose of. Experi- 
ence has proven that this condition is not temporary. And the business 
in all of the courts will necessarily increase with the growth of the State. 
Hence, there should be organized the Sixth Supreme Judicial District. 
If this can not he accomplished, then the State should be redistricted. It 
is an undue burden, if to be borne permanently, for attorneys to have to 
travel across Texas to argue orally their transferred cases. It is con- 
trary to the very plan of these courts. 
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FORFEITURE OF LIFE INSURANCE. 

Early in the history of life insurance it was observed that in respect to 
lapses the insurer and the insured stood on different planes, and that leg- 
islation was necessary to justly regulate^the subject. Accordingly acts 
were passed in New York and other States where the greatest volumes of 
this business were carried on, requiring definite notices of the maturity 
of premiums and imposing other restrictions. These were found to be 
salutary and, with slight changes, have been kept in force, and similar 
laws have been enacted in nearly all the States. We have no such law 
in Texas applying either to domestic or foreign companies. The matter 
of lapses and forfeitures must depend here upon the contracts. 

Apart from whether such laws as those mentioned are intrinsically 
wise or unwise, just or unjust, it is easy to demonstrate that as a means 
of equality and protection our State should have a statute on the subject. 

The amount of life insurance in force in Texas is almost incredibly 
large, and the most of this is on, or supposed to be on, what are known 
as mutual plans. This is true of old line as well as other insurance. 
Level premiums do not mean an absence of mutuality, but dividends and 
surpluses indicate its presence. It is well known that a large per cent of 
this business is written by companies that transact the bulk of their 
business in States where there are statutes of the kind referred to. Nat- 
urally, in those States they have to pay more losses, and yet this is not 
considered in fixing rates for Texas. In other words, there is less or 
weaker insurance in Texas for the same money. Our laws ought to be as 
stringent, at least, as the average. 

Of the validity of a State statute of this kind, or its application to 
foreign corporations where the insured resides within the State, there can 
be no doubt. Equitable Life Insurance Company vs. Clements, 140 
U. S., 226. 

It was generally supposed and frequently held that the New York statute 
applied to all policies issued in New York by companies charteretl in that 
State, regardless of the residence of the insured, until the decision of the 
Supreme Court of the United States in Insurance Company vs. Cohen, 179 
U. S., 262. But now it is different, and unless there is State legislation 
forfeitures must depend on the contracts, which are always less onerous 
for the company and more onerous for the insured. It is not fair that it 
should be so here while otherwise in other sections in the same mutual 
plan. 

PUBLIC LAND8. 

Widespread criticism prevails concerning the present statutory rules 
for leasing and selling public lands. The two main purposes of the State, 
namely, to endow the public schools, and to furnish at attractive prices. 
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homes to actual settlers, it is charged, are being neglected and the State 
imposed upon by cattlemen in some instances and by bounty jumpers in 
others. In a comprehensive editorial on the 2nd instant the Dallas News 
offers, among others, the following suggestion: 

"Applicants should be required to make oath that they desire the land 
for a home and for personal use. Failure to take over the property or to 
use it for the purpose specified (and that purpose should be amplified in 
the statute and application) should work a forfeiture of the award, debar 
the applicant from applying for other land and subject him to a penalty 
upon conviction of fraud. 

"Three years or more continuous occupancy and actual use of the land 
for the declared purpose should be required, during which time the land 
should be absolutely inalienable; and any contract made during that 
period or before to sell at a time in the future should be void and cause 
the property to revert to the State. The only way to discriminate between 
the actual settler and the bounty jumper is to impose conditions subse- 
quent so onerous as to render the operations of the bounty jumper 
unprofitable and impracticable. Such conditions in some instances doubt- 
less would work hardship upon people taking up the land in good faith 
and forced by unavoidable circumstances to abandon it. Some home- 
seekers doubtless would be deterred from taking up the land. But it is 
better that a few should be inconvenienced than that many should be 
excluded or mulcted. It is also better that those not fixed in purpose 
should remain away than that many should be denied opportunity. 

"No person who has previously purchased from the State the full quan- 
tity of land allowed him by law at the time he purchased it should be 
permitted to make further purchases. The land law of 1891 permits 
persons who purchased under former acts to make new purchases. 

"Persons who already own land, in quantity or value equal to the max- 
imum quantity which any one person shall be permitted to purchase from 
the State, should not be allowed to purchase more. The present law- 
permits such persons to become purchasers of not more than four sections, 
regardless of the quantity they already own, or its value." 

These suggestions are not without great force. The subject is one of 
vast public importance requiring special information and careful study. 
The Legislature has adjourned without taking action in any of the 
respects mentioned. It was doubtless considered that nothing was needed. 
Nevertheless, it is submitted that the system might be materially 
improved. Moreover, we believe it should be the policy of the State to 
dispose of the public lands as soon as practicable under the limits of the 
Constitution and go out of the land business. The revenues to be derived 
from the proceeds and from taxation of the lands, together with the facili- 
tated development of the State would, in our opinion, warrant such a 
policy. 
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LAI9D TIXUCS BY LIMITATION — ^BECORDATION. 

The Jjegislature has also failed to enact any law conforming to the sug- 
gestions of the Committee on Jurisprudence and Law Reform of last year 
as adopted by this Association in regard to recording evidence of titles by 
limitation. Such legislation is badly needed, and we repeat the adopted 
report of last year as follows: 

"Some years ago the profession was startled (although it should not 
have been) by the decision of the Court of Civil Appeals of the First 
District in the case of MacGregor vs. Thompson, 7 C. A., 32, holding (tp 
quote from the syllabus); *Title by adverse possession under the ten 
.years' statute of limitation having become complete, thereafter the houses 
and fences were burned, occupancy ceased, and there were no vestiges upon 
the land itself to show that it had ever been occupied, and it ao remained 
for six years, when appellant bought it from the person holding the paper 
title, paying a valuable consideration, and without notice of the former 
possession and of the title thereby acquired. The title by limitation was 
held superior to the paper title of appellant.' 

"This was afterwards approved by the Supreme Court in Land Improve- 
ment Co. vs. Shelly, 17 C. A., 695, in which latter case a writ of error was 
refused, and it may be considered settled law. As soon as the lawyers 
had tii^ie to catch their breath, they saw that these decisions were sound 
and logical. 

"Upon the application of this principle it is absolutely impossible for 
any lawyer, with nothing before him but the abstract of the paper title, 
• to say that the title to any piece of land is good in any case. 

"To remedy this unquestioned evil, your committee recommends that 
some legislation be had requiring, as a basis of the claim of the benefit of 
limitation of ten years as a title to land, that the claim be registered in 
such a way as to^give notice to the world of the claim. And that when 
one having acquired title under ten years' adverse possession abandons 
the land, he shall lose his title as against an innocent purchaser from the 
record holder unless he shall place of record some evidence of his claim." 

LIMITATION AGAINST THE STATE. 

This is another subject that we had under consideration last year and 
the committee sees no reason to recede from the position taken by the 
Association at that time, and thinks it should re-declare in favor of a law 
to the effect that when the State, by the proper authorities, has issued a 
patent for land and the patent is regular on its face, any suit by or on 
behalf of the State to cancel such patent or recover the land must be 
brought within, say, ten years from the issuance of the patent and not 
after the lapse of such time. 
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RIPARIAN RIGHTS. i 

A most excellent paper was read alt the last meeting by Hon. Yancey 
Lewis, in which he reviewed the history of legislation and judicial holdings 
on the water rights of land owners, and showed: 

"1. There is a non-arid area in the State of Texas, wherein, according 
to the present conception of our courts as to the law of riparian rights, 
it would seem that the riparian owner can not irrigate at all, even 
though he do this with reasonable regard for the rights of the other pro- 
prietors. , 

"2. There is an arid section of the State in which, with reference to 
streams of waters upon the public lands of the State, the right to use the 
water for irrigation and other purposes specified depends entirely upon 
the priority of appropriation, under conditions prescribed by our statutes, 
subject to the riparian rights of the grantees of land adjacent to the 
streams. 

"3. That in the arid section individuals and companies may secure the 
right, against riparian owners, to divert water from the streams for 
purposes of irrigation and other purposes specified in the statute by con- 
demning the rights in the water of the stream of the riparian proprietors 
and making compensation therefor, but not otherwise. 

"4. That within this section riparian owners, as between themselves, 
and for irrigation purposes, may divert the waters of the streams to the 
extent of exhausting the supply for this purpose without regard to the 
rights of other proprietors; whether they may exhaust it as against the 
natural wants of the lower proprietors is not decided; that there is a 
priority of right, determined not by priority of appropriation, but by 
superiority of location with reference to the head of the stream. 

"5 That what is the arid and what is the non-arid region is a question 
of fact, to be determined upon appropriate pleading and proof in the 
particular case." 

Therefore, it would seem that legislation is needed extending and reg- 
ulating the right of irrigation,, and we recommend accordingly 

CIVIL JURY TRIALS. 

Mr. Spoonts, of the committee, under this head, sends the following: 
I know it is always hazardous to attempt to attack that which is ven- 
erable with age, but the longer an error is perpetuated the more sacred it 
becomes until after a while it is accepted as the truth. In my judgment, 
that reform which is most demanded in the entire field of Texas jurispru- 
dence, ia ihe repeal of that portion of Article 1317, Revised Statutes, 
which provides that the judge in charging a jury shall not charge or com- 
ment on the weight of the evidence. This provision of our statutes has 
been in effect a part of the law of Texas from the beginning, and has been 
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the cause of more unrighteous verdicts and judicial robberies than every- 
thing else combined. Every la\^7'er who has had any extended experience 
in the court room knows that juries render verdicts against the weight 
of the testimony, and because there was some evidence to support the 
verdicts the district judges refuse to set them aside and the appellate 
courts affirm them, at the same time conscious that the verdict is prac- 
tically a species of robbery under the forms of the law. The courts in 
considering this statute have gone to the extent of holding that it prevents 
a judge from summing up the testimony or submitting it to the jury in 
an intelligent form. It has always occurred to me that the purpose of this 
law was to prevent the judge from saying to the jury that you may 
believe this witness and disbelieve that one, but the construction placed 
upon it by the courts has tended to destroy the virility of the courts 
and make them mere moderators, confining the entire trial of complicated 
caries, both in law and equity, to an unlearned and unskilled jury. Under 
this practice our courts have become more objects of oppression than the 
tribunals for the administration ot justice. 

The purity and exaltation of the courts should be the object of every 
lawyer, and whenever anything is found out to work the reverse of this 
the lawyer should raise his voice in protest. 

If the courts in Texas were required to sum up the case and submit it 
to the jury in an intelligent way a character of ability would be demanded 
upon the bench which is not now always at hand. The charge of the court 
under our system of practice could generally be read out of a law dic- 
tionary, as it consists of abstractions that are of little value to a jury in 
seeking to arrive at a verdict. 

The judge should be the head and shoulders of the court, and the jury 
the instrument through which he is to administer justice. As the law is 
now, he is the presiding officer, whose principal mission seems to be to 
keep order and rule upon the admission of testimony. It should not be 
thus. The judge should be the most powerful factor in every community 
in teaching people lessons of justice and that the rights of persons and 
property must at all times be respected. It is therefore my deliberate 
judgment that said article of the statutes should be changed so as to 
make it the duty of the judge to sum up the testimony in the case and 
comment on it to the jury, leaving, of course, to the jury the ultimate 
decision of all the facts after they had been enlightened to an intelligent 
appreciation of the fact by the comments of the presiding judge. 

The members of the committee present in this connection submit the 
following: 

While believing that in many cases the verdicts of our juries are fair, 
we realize that they are not always so, and that there are classes of cases 
in which frequently they are very unfair. Jurors are too often influenced 
by considerations political or social, by sentiment, or by human sympathy. 
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and do not always confine themselves closely enough to the law and 
evidence. We fleed not deceive ourselves about this. It is true. Further- 
more, members of the profession are taking advantage and making mer- 
chandise of the situation imtil it is an absolute reproach. Deplore this 
as you may, it is a fact, and it can not be denied or the practice defended, 
except from the standpoint of personal interest. 

But would the proposed remedy reach the evil? Would riot the ten- 
dency be to diminish the influence of the judge and bring his charge to be 
little regarded? Is such not the result in those jurisdictions where that 
practice prevails? If the change would remedy the acknowledged evil, we 
should have it as soon as possible, but if it woijld merely tend to screen 
the mistakes of erring juries we can do without it. It seems to us that 
the most appropriate and effective way to meet these troubles, is for thje 
trial judges to use more liberal discretion in giving peremptory instruc- 
tions and granting new trials. Under the decisions of our Supreme Court 
they have a great deal more latitude than they in most instances use. 
Indeed, it is the trial court whose duty it is to determine when a verdict 
shall stand or be set aside, as not having support in the evidence, and if 
trial courts will not forget the scintilla doctrine, then a statute should be 
passed admonishing them to do so. And such a statute might go further 
than the Supreme Court has gone. Let it provide in substance that in 
the trial of a civil cause no issue shall be submitted to the jury merely 
because there may be some evidence upon it, and thai an issue shall not be 
submitted when the evidence so preponderates that but one just verdict 
thereon could be returned. This not to mean that the judge should 
invariably direct a verdict the way he would find, but that he should do so 
when the evidence is such that a finding any other way would appear 
plainly against the preponderance of the evidence and unjust. Our idea 
is, that juries should be for the assistance of the court in cases where the 
court needs assistance in order to settle doubtful issues of fact; that 
where there is only some evidence on one side and overwhelming evidence 
on the other, a jury is not needed; and that a court should not be 
required to sit with hands tied and actually give perfunctory approval 
when right is subverted and justice mocked. To say that the jury should 
be the judges as to when the evidence becomes overwhelming is to return 
to the realm of theories. As it now stands, the judge must decide whether 
there is any evidence, and why not whether it is such as to jVistly warrant 
a finding? And why not let this be decided before the case goes to the 
jury? The difference would be only one step, and that would be in the 
right direction. The proposed rule would not change results in those cases 
where juries do right, but might serve .to prevent judicial robberies in 
the cases where they occur. 

We would further propose that it be made the statutory duty of the 
trial court, or the Court of Civil Appeals, when of opinion that a verdict 
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is unjust or excessive, to set it aside or require a remittitur, even though 

there be some evidence to support it as rendered. 

. Respectfully submitted, 

A. L. Bkaty, 
RoBT. G. West, 
H. M. Garwood. 

The President: You have heard the report of the Committee on Juris- 
prudence and Law Reform, what action will you take on it? 
A Member: I move that the report be adopted. 
A Member: I second the motion. 

Upon vote had the motion, which was duly seconded, was carried. 

The President: I will announce that the meeting of the members of 
the Supreme Court, the professors of the State University, and the Boards 
of Examiners will be held in the office of Chief Justice John H. James, 
instead oi this court room, upon the adjournment of this session.. 

The President: Next in order is a paper by Hon. John C. Walker, of 
Galveston — '*Some Peculiarities of Admiralty Law." 

[The paper, which was then read by Mr. Walker, will be found 
in the Appendix. | 

The President: You have heard the reading of the paper. Is there 
any discussion desired ? If not, the next thing on the programme is a paper 
entitled "The Increase of Litigation in Cities, and Suggested Amendments 
of the Practice Act," by Judge S. J. Brooks, of San Antonio. 

[The paper of Judge Brooks, which was thereupon read, is 
printed in the Appendix.] 

The President: You have heard the reading of the paper. Is there 
any discussion desired? 

Mb. BAI.L, of Houston: I move that, as the Legislature does not meet 
until after the next meeting of the Bar Association, a special committee, 
with Judge Brooks as its chairman, be appointed to consider the paper 
:^bmitted anct prepare bills embodying the ideas contained in it, to be 
submitted at the next meeting of the Bar Association. 

Mr. Jones, of San Antonio: I second the motion. 

Judge Hill, of Livingston: I am not willing to let that go without 
entering my protest. I don't suppose it will amount to anything, and it 
won't make any difference whether it does or not. It is an easy matter 
for any one to make suggestions about anything, and it is an easy matter 
when a man is on the bench to make suggestions as to what lawyers ought 
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to do; but when they get oflF the bench, in the practice of law, and under- 
take to carry out suggestions they make from the bench, they will find 
trouble that they did not think about. Judge Story, in his able treatise 
on equity pleadings, states that the law is made to fit society's demands, 
the future as well as the present and the past. We, as long as we adhere 
to the old fixed rules as shown by pleading and practice, are on safe 
ground, but when we undertake, as suggested by the gentleman who has 
read the paper here, to lay down cast iron rules as to what the lawyer has 
got to do and what the court has got tp do, are getting on dangerous 
ground. Now, we know what a lawyer does, though he don't always do 
.what he ought to do; and while it is an easy matter to say, "Mr. Hill, 
you ought to have had your papers all ready before the trial," it is not 
always possible to do that. In other words, judges get to be dogmatic, 
like school teachers ; they get so, after a while, that they want to bring 
you right square up to the rule and are always ready to cry out about 
loss of time, and nipst of the time they look around to the jury when they 
are doing it. That is the fact about it. If a judge wanted to discharge 
his diity and clear off his docket, under our present* procedure he can do 
it. He can lay down the rules for the practice of his court to suit the 
conditions, instead of forcing every, man to go and file an amendment 
within a given time. Right here on the trial your client may come and 
tell you some fact that he has never told you before. I have often noticed 
that clients take a particular delight in not telling their counsel every- 
thing about the case. I say that our practice as it is, as it is laid down 
by the code and by the rules of procedure, iS' ample and sufficient for 
every purpose. The judge don't need to have this Texas Bar Association 
draft a bill and make a rule here as to what the lawyers should do. We 
have got a right to try a case upon the statement of facts constituting 
plaintiff's cause of action and the defendant's ground of defense, stated in 
a logical and succinct manner. The way the law is, meets every require- 
ment, and I enter my protest against appointing a committee to draft a 
bill on the lines suggested. There are some points in that paper that are 
good, but drafting a bill on it is all wrong, and there is not a judge in 
Texas on the district bench, if he will discharge his duty and not try to 
put it 9ff on somebody else, but can keep his docket clear, with the law 
as it is now. 

Mb. Ball: My motion contemplated the embodiment of the suggestions 
made by Judge Brooks in bills to be considered by this Association at its 
next meeting. I do not anticipate that the Texas Bar Association will 
ever adopt or r-ecommend a bill which is not proper, or which is too 
radical in its nature. I appreciate the force of Judge Hill's remarks, 
and I would not be willing to trust myself or the interests of my clients 
to the arbitrary aetion of the district judges. We know what that means. 
4--B 
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But we also know that there is a lot of time wasted and a lot of rank 
injustice done to litigants by procrastination on the part of lawyers. If 
they are going to procrastinate, let them get out of the way and let some- 
other man try his case. I would not seek to force my friend, Judge Hill, 
to a trial if we were on opposite sides, in fact, I hope we will never be, 1 
don't want to fight him in the court house, but when he comes up to court 
on the day of trial and wants to amend his pleadings with allegations- 
that are new to me, let him prepare his motion for a continuance. We 
know that the judges are imposed upon as well as the lawyers; and 
while I don't agree with all of the Suggestions made by Judge Brooks, 
and won't vote for them, as I am disinclined to make radical changes, 1 
do believe that the suggestions of the paper are intelligent, and express 
advanced ideas that are in keeping with the desires of the bar of Texas; 
and many of them are worthy of being presented in some concrete form for 
this Bar Association to consider at its next meeting. 

Mb. West, of Austin: Mr. President, I heartily agree with what Mr. 
Ball has said. It seems to me, with due respect to my friend from 
Livingston, that his remarks are premature. It will come in better taste 
and more properly when these things are before the Association. I think 
the measure and the motion is along the right lines, and at that time, 
when these bills are presented, I think the argument of my friend will 
be entirely in order. I think that then we ought to give that matter a 
full discussion. I believe we ought to take the naatter under disLCUssion, 
and at the next meeting of the Bar Association, with the committee's 
report before us, we will have it in shape to act upon. 

Mr. Stubbs, of Galveston: One of the objects of our Association is not 
only to promote the general principles of jurisprudence, but also its prac- 
tical administration, and there are certainly some suggestions that would 
perhaps lead to practical results in the paper that has been read. 1 sup- 
pose, in any assemblage of lawyers, there will be differences of opinions 
and shades of difference, but that the law's delay, which for centuries has 
been a cause of complaint and in the years to come will continue to be, 
can tiot be ameliorated, it seems to me would be a lamentable confession. 
The way to profit by our errors is, when we discover these things, to take 
advantage of our experience in an effort to improve them. Now, take, 
for instance, this suggestion. It doubtless has occurred to many of us 
that the statute requiring demurrers and dilatory motions to be passed 
upon prior to the call of the case before the part of the term in which 
jury cases are to be heard, is nullified by permitting amendments to be 
filed up to the last moment. If that matter was called to the attention of 
our legislators, could not some simple correction be devised and applied? 
And it seems to me that it is peculiarly within the province of this Asso- 
ciation, when questions of this kind come to us, not in a theoretical way. 
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but as based upon actual everyday experience and the teachings of facts,. 
to avail ourselves of them, and one of the most direct ways is to appoint- 
a committee who may use these suggestions as a foundation^ and draft 
such a report that the Association can go over it and select from it ». 
measure that will tend to accomplish the desired results. Home was not 
built in a day, and step by step we may hope to realize it. 

Mb. Hill, of Livingston: Wasn't that motion to draft a bill covering^^ 
the paper? 

The President: It was to report on it at the next meeting of the Bar 
Association. ' 

Mb. Hill: If you will let the committee draft a bill and not confine- 
them absolutely to the paper, I will withdraw my objection. 

Mr. Morrison, of Cameron: I want to offer an amendment to the- 
motion. I want to say that I am in favor of a good many of the sugges- 
tions made by Judge Brooks, and 1 realize that it is a question that ought 
to be considered thoroughly. My suggestion is that the bill, as prepared 
by the committee, should be printed and copies of it furnished to the mem- 
bers of this Association thirty days prior to the next meeting, and then at 
the next meeting of this Association . the bill could be discussed and' 
amended in order to meet the views of the majority of the members, and 
by that means I think we could get a perfect bill ^o meet the requirements 
which Judge Brooks suggests. 

Mr. Ball: I desire to accept the amendment suggested by the gentle- 
man, and state in answer to Judge Hill, that my motion was to prepare 
a bill or bills embodying the suggestions of Judge Brooks along the lines 
of his paper, as to the committee might appear advisable, to be submitted* 
to this Association at its next meeting, and I accept the amendment that 
the gentleman has just oifered. 

Senator Burney: What is to be the number of the committee? 

Mr. Ball: Five, I suppose. 

Mr. Burney : I would like to make a suggestion that the committee- 
consist of five. 

Mr. Ball: I move that a committee of five., of which Judge Brooks- 
shall be the Chairman, be appointed by the Chair to prepare a bill or bills 
embodying such of the suggestions of Judge Brooks, or kindred ideas, as 
will carry out the purposes of his paper, so far as the judgment of the 
committee may approve, the same to be submitted to the Secretary of this 
Association thirty days before its next annual meeting, the Secretary to- 
prepare copies - thereof or have same printed and sent to the individual 
members of the Association prior to its next meeting. 

Mr. Allen, of Terrell: May I ask Judge Brooks to please re-state that- 
portion of» his report pertaining to continuances ? 
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Judge S. J. Brooks, of San Antonio: The substance was simply this, 
that there was a difference of opinion among lawyers as to whether or not, 
when both parties agreed to continuances, the trial judge had any (^tion 
as to continuing the case or not. I stated my own view of the law to be 
that the trial judge should be permitted to require the case to come to 
trial notwithstanding the request for continuance by both parties, after it 
had been continueil a certain number of times. I further stated that 1 

-<iid not think any trial judge would want to exercise that right except as 
to old cases that would probably never be tried, and remain to encumber 
the docket. I suggested that the law be changed so as to limit the number 

-of continuances by consent. 

Upon vote the foregoing motion was duly carried. 

Upon motion, duly seconded, it was resolved that the meeting 
adjourn until 2 o'clock p. m. 



SECOND DAY. — Afternoon Session. 



The Association was called to order by President Bryan. 

The President: The Special Committee provided for at the morning 
session to report at the liext meeting of this Association will be comprised . 
of Judge S. J. Brooks, Chairman; T. H. Ball, R. T. West, John T. Duncan, 
C. F. Bradley. 

The report of the Committee on Grievances and Discipline was 
then called for by the President. The committed had nothing to 
report. 

The report of the Committee on Judicial Administration and 
E-emedial Procedure was then called for by the President, and also 
failed to present a report. 

The President: The next is a paper entitled "The Legal Aspects of 
Taxation of Intangibles," by Wm. D. Williams, of Fort Worth. 

[The paper, which was then read by Mr. Williams, will be found 
in 'the Appendix.] 

The President: You have heard the reading of the paper. .Is there any 
discussion desired? 

The report of the Committee on Deceased Members was then 
^called for. 
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The Secretary: Mr. Leon Sonfield was expecting to have prepared! 
appropriate resolutions upon the death of the two members of the Asso- 
ciation deceased since our last meeting, J. M. Hurt, ex-Chief Justice of the 
Court of Criminal Appeals, and E. J. Simkins, ex-Justice of the Court of 
Appeals. I have just received a message by wire from Mr. Sonfield, stat- 
ing that he is unable to be here. I don*t know whether there are any- 
other members of the committee present, or whether Mr. Sonfield has made 
any arrangement for the presentation of resolutions. 

Mr. Allen: Before you pass that, I move that the Secretary confer 
with the Chairman of that Committee, and request him to furnish some 
memorial notice of the members, and that it be published in the proceed^ 
ings of this meeting. 

The motion was seconded and carried. 

Mr. Phillips then read the report of the delegates to the Amer- 
ican Bar Association, as follows : 

Hon. Lewis R. Bryan, President Texas Bar Association: 

In behalf of the delegates elected by this body to attend the twenty-flfthr 
aimual meeting of the American Bar Association, held at Saratoga, in 
August of last year, this report is submitted, partaking of the double 
qualities of a majority and minority report in that, unfortunately, the 
presence of the other delegates elected by you was prevented, and in an 
official capacity tlie undersigned was compelled to go it alone, so to speak; 
and something may be pardoned to the manner of that representation and 
to this report, upon the principle that the absent must always suffer. 

As* much as the absence of these gentlemen was regretted, it was com- 
pensated by the presence of Judge Gaines, Messrs. F. C. Dillard and Wm- 
H. Burgess, regular members of that body, and in their persons the 
judiciary and bar of Texas, in an assemblage of the brightest legal minds- 
of the country, maintained their rightful place and prestige. 

The meeting was notable, not so much for the number in attendance, but 
for the high character and scholarship of the several papers presented, the- 
intelligence and learning of the discussion afforded, and the ampl^ mani- 
festation that however complex, far-reaching, and intricate may be the 
many questions of moment that have arisen or may arise in these piping, 
and stirring times, perhaps the most critical and important period of our 
history, whether of political, economic or legal nature, they have not sur- 
passed the ability of the bar of the country to compass their intelligent 
solution, that after all, upon them lies the burden of the white man, and 
that, as in times hitherto, their's will be the hand to shape the policy and 
mould the destiny of the future of the nation. 

The Association was honored by the presence of one of the most distin- 
guished members of the English bar, Mr. M. D. Chalmers, Parliamentary 
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'Counsel to the Treasury, author of the Negotiable Instruments Law, 
•enacted by Parliament in 1882 and since by all the self-governing colonies 
of Great Britain, along the same lines on which a Negotiable Instrument 
Law has been enacted in twenty-one of the States, whose address on the 
Codification of Mercantile Law fully exemplified the wisdom and benefi- 
cence of that legislation. 

The distinctive feature of the proceedings was the address by the Hon. 
-John G. Carlisle, on the power of the United States to acquire and govern 
territory, wherein was submitted an enlightened review, a most timely one, 
it might be said, of the divergent opinions of the Supreme Court in the 
Insular Cases. 

A most notable feature was the addresses and reports of the committees, 
-evidencing how keenly alive is the profession to the necessity of some 
■degree of classification of the law. When it is recalled that omitting Sun- 
-days, and reading one hundred pages a day, eight years will be required of 
the diligent student to read the reports of the various States now published 
iii one year, the necessity for some procedure to bring about at least the 
'dawn of a millenium in this regard, is most apparent. This question 
would seem to be one of the most important that can engage the attention, 
of the profession, and surely the field is at the disposal of some modern 
^Yibonian. 

This report should not be closed without making full acknowledgment 
of the courtesies extended your delegate, which were but the expression of 
that quality which is distinctive of the profession everywhere, whose source 
of good fellowship is as unfailing as is its genius for achievement un- 
l)ounded. 

It is most gratifying that this year the Association has southward taken 
its course, and its deliberations will he held amid the historic hills of 
Virginia. The hope is ventured that at some not distant day it might be 
induced to partake of the hospitality of our own State, of which that we 
are now enjoying is a most generous evidence, and come to better know 
the members of our own splendid bar. 

Respectfully submitted, 

Nelson Phillips. 

San Antonio, Texas, July 9, 1903. 

The President: The next thing is a paper by Mr. C. F. Greenwood, of 
Hillsboro. Subject; "Will an Injunction Lie to Restrain the Local Option 
liaw from Going Into Effect?" 

[The paper was then read by Mr. Greenwood, and will be found 
in the Appendix.] 

Mb. Bubney: I have a resolution to offer, and would like to read it 
and move its adoption. It is as follows: 
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Whereas, The CoDstitution of Texas provides that the Legislature may 
change or modify the rule authorizing less than the whole number of the 
jury to render a verdict in civil suits in the district courts ; and 

Whereas, Hung juries in civil cases are of frequent occurrence^ resulting 
in mistrials and consequent hindrance to the disposition of causes in the 
district courts of this State, as well as great expense to litigants, the 
"Ccunty and the State; therefore, be it 

Resolved, That the special committee appointed to report a bill along 
the lines suggested by Judge S. J. JBrooks, in his dddress, lae and they are 
hereby instructed to prepare and report at the same time a bill to be sub- 
mitted to the Legislature, amending the law so as to provide that a less 
number than the whole jury may return a verdict in civil- cases in the dis- 
trict courts. 

The motion tp adopt the resolution offered by Mr. Burney, being 
seconded, was put to a vote, but before announcement of the result 
a division was called for, pending which the following colloquy 
ensued : 

Mr. Greenwood: Did I understand you to state that this resolution 
directed the committee to report on that proposition to the Bar Associa- 
tion,! or to make such a recommendation as they thought might be proper, 
on the resolution, without binding the committee to an express direction 
as to how it shall present that matter? 

The President: I understood it was to be along the line of other bills 
foi discussion at the next meeting of the Association. 

Mr. Burney: I will state that the resolution simply provides that they 
should report the bill, without specifying as to what number, less than the 
whole number required, may be permitted to return a verdict in civil 
•cases in the district court. I limited that resolution to civil cases in the 
district court for the reason that I doubt if there is any i constitutional 
provision whereby the juries in the county court, or any other court, less 
•than the whole number, can return a verdict. 

The PREsn>ENT: As I understand the question, it is the desire of Mr. 
•Greenwood to know, if by voting for this, resolution, it commits the Asso- 
ciation to the idea, or is it merely to have a bill reported and discuss the 
matter at the next meeting. 

Mr. Burney: I think anyone with a clear conscience could vote for the 
resolution, and if the bill did not suit him, vote against the bill. It is to 
Turing the matter up in some shape, to remedy the fault complained of in 
this resolution. It is well known in the various departments of this gov- 
•emment that in voting upon any question the majority rules. 

Mr. Greenwood: I think that the committee ought to be unhampered 
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and unshackled. I would prefer, as a substitute, that the committee make 
a report at that time, expressing their own views without reference to 
those expressed by this resolution. 

A division was then taken on the resolution, which resulted in 
26 votes for the affirmative and 27 for the negative, and the reso- 
lution was lost. 

Mb. Wear^ of Hillsboro: I understand that in this city there is a most 
magnificent library building, and that^ the lawyers at this place are 
endeavoring to make a collection; make a specially complete collection of 
Texas books and things that pertain to the history of Texas. I therefore 
offer this resolution. 

Resolved, That this Association present to the Carnegie Library of San 
Antonio a complete set of the reports of the 'Association, to be kept by 
said library for the use of the public; provided, it can be done without 
leaving the Association unprovided with a complete set of its proceedings. 

The resolution received a second and was adopted. 

Mb. Bill: I want to ask permission that the Secretary have printed, 
as a part of the appendix to the minutes of the Association, a bill on the 
Torrens System of Registration of Titles of Land, and a committee be 
■ appointed to report to this Association on the merits of the system. And 
I move that this be done. In 1900 an additional report was made, citing 
all the decisions of the States where it had been acted upon, and that ia^ 
the way it stood until the last meeting of this Association, in which was 
adopted the system, and a committee was appointed to get a bill passed at 
the last Legislature. I wasn't at the meeting. I believe that is about the- 
scope of it. Nothing was done. Now, I ask permission to print, as an 
appendix to the next report, the bill, so that it will come up at the next 
meeting for discussion on that system. It embodies the Illinois and Massa- 
chusetts systems. It is not a bill to create a new court at all, but to give 
the district courts in each county jurisdiction in the case, and the district 
clerk acts in his capacity now, but when the title is registered by an order 
and decree of the district court, saying that the title to a certain trac^t of 
land, after notice and citation, is in a certain party, then attach the cer- 
tificate of the county clerk, who acts: as registrar of the land title. I 
don't ask to commit this Association at all, but it is for the purpose of 
printing a bill, to be taken up and considered at its next meeting. 

The motion was seconded, put to a vote and carried. 

Me. Bradley : I want to move that the Secretary be requested to print, 
in the minutes of this meeting, the rules jusit now being adopted by tne 
Supreme Court for the examination of applicants for admission to the bar,. 
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The motion carried. 

Mb. Watkins: I move that this Association thank the people and the 
bar of San Antonio for the excellent manner in which they have enter- 
tained this Association during this session. 

The motion carried. 

Mr. Padelfobd: Mr. President and Gentlemen of the Bar: Since our 
last meeting two of the most distinguished members of this Association 
have passed beyond the silent and distant sea. Two of the most distin- 
guished men of the State of Texas, who were an ornament to our State, to 
our civilization, and our profession; and I do not think that this Associa- 
tion should adjourn without making some acknowledgment of their worth, 
and expressing our sorrow at their departure. I therefore move that this 
Association, by a rising vote, express our sorrow at their death. 

The -resolution was carried by a rising vote. 

Mr. Garwood, of Houston: I would like to offer the following resolu- 
tion: 

Be it resolved, by the Texas Bar Association, That this Association most 
heartily endorses the work undertaken by the Daughters of the Republic in 
the purchase of the property known as the Hugo & Schmelzer building, in 
order that the Alamo building might be returned to its original condition. 

It is not necessary to call the attention of the Association to the 
intensely patriotic work of these grand ladies, and I think it will be well 
to encourage them by the endorsement of this Association. I therefore pre- 
sent the resolution^ and move that it be passed. 

Mb. Carlos Bee, of San Antonio: I second the motion. 

Upon vote the foregoing motion was carried. 

Mr. Davis, of San Antonio: I move that the names of the Boards of 
Examiners be published, with the Rules of the Supreme Colirt with refer- 
ence to the examination of applicants for admission to the bar, and that 
that be included in the minutes of this meeting. 

The motion carried. 

The President: The next on the order of business is the election of 
officers. 

Mr. Sehorn, of San Anlonio: I place in nomination for the office of 
President, Mr. T. S. Reese, our present Vice-President. 

Mr. Williams, of Fort Worth : I move that the Secretary be instructed 
to cast the ballot. 
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The motion was ananimously carried and Mr. Reese declared to 
- be elected President. 

The PBEsmesT: Before Judge Reese takes his place, I desire to express 
to yoa and each of joa my appreciation for the hearty co-operation of all 
of yoa in making this meeting a success, and for jour extreme kindness to 
me during my ineombency. 

JuiKX Seese, €fi Hempstead: Gentlenten^ of the Association: It is 
needless to say that I perfectiy appreciate the honor that I now receire at 
ycQT hands, of being elected to the position of President of the Texas Bar 
Association. It is an honor, gentleman, that is not altogether unexpected. 
I was apprised several days ago, by an item in a dally newspaper pub- 
lished in this State, that there was in contemplation a movelnent to elect 
me to this position at this meeting, tiiat no strong opposition had devel- 
oped, and the probabilities were th&t I would land. This enterprising 
reporter here has turned out to be a lane prophet. I want to make, in -the 
beginning, the gratuitous and probably altogether unnecessary almounoe- 
ment, that I am reasonably ignorant of the ordinary rules of parliamentary 
law, but I invoke to my cause the application of what was said by the great 
poet of the common people: 

*'Be to my faults a little blind. 
Be to my virtues very kind," 
and I think if you will, we will manage to get along here. 

Mk. Saker, of Dallas: I place in nomination Mr. H. C. Carter, of San 
Antonio, as Vice-President, and move that the Secretary be instructed to 
cast the ballot of the Association for him. 

The motion was unanimously carried, and, on ballot, Mr. Carter 
was declared elected to the office of Vice-President. 

Mb. Sehobn, of San Antonio: I place in nomination Mr. A. £. Wilkin- 
son for Secretary of this Association, and move that I be instructed to 
cast the ballot of the Association for him. 

The motion carried, and Mr. Wilkinson was declared elected 
Secretary. 

&Ib. Simmons: I rise to nominate for the office of Treasurer of this 
Association our present worthy Treasurer, Mr. W. D. Williams, of Fort 
Worth. 

Mb. Bee, of San Antonio: I move that the Secretary be instructed to 
cast the ballot in his favor. 

The motion carried, and Mr. Williams was declared elected. 
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Me. V^est: I take pleasure in presenting the following names for the 
Kiembers of the Board of Directors of this Association: 

Mr. H» M. Garwood, of Houston^ Chairman. 

Mr. E. F. Harris, of Galveston. 

Mr. R. E. L. Saner, of Dallas. 

Mr. W. C. Wear, of Hillsboro. 

Mt. W. H. Burgess, of El Paso, 

Mb. Sehobn: I move that the Secretary be instructed to cast the bal- 
lot of the Association for those gentlemen. 

The motion carried, and the Directors named were elected. 

The President: The next business in order is the election of delegates 
to the American Bar Associati9n. 

The Sechetaby : I want to state that we elected six delegates at the 
last meeting, and I had some trouble about that. Sending up the creden- 
tials to the Secretary of the American Bar Association, I was informed 
that their rules permitted only three delegates from each State, and I asked 
tliem to consider the last three names as alternates for the first. 

Mb. Beaty, of Sherman: I want to suggest the name of Mi*. J. M. Sem- 
ple, of Sherman, who wants to attend the meeting, and wishes to be 
appointed a delegate. 

Mb. Ball, of San Antonio: I move that we elect three delegates and 
three alternates. 

The motion carried. 

There were thereupon nominated as delegates Messrs. J. M. 
Semple, of Sherman; P. H. Swearingen, of San Antonio; and 
CuUen F. Thomas, of Waco ; and as alternates, Messrs. C. L. Bates, 
of San Antonio ; P. C. Proctor, of Victoria ; and Leon Sonfield, of 
Beaumont. 

Upon ballot cast by unanimous vote of the Association the dele- 
gates named were declared elected. 

It was moved and carried that the delegates notify the Secretary, 
at least fifteen days before the date of meeting of the American 
Bar Association, whether or not they can attend ; so that the Secre- 
tary may himself notify the alternates and they will be governed 
accordingly; and also that if the delegates or alternates elected at 
this oneeting notify the Secretary that they can not go, he be 
instructed to give credentials to any member who is going to attend 
the meeting of the Association, so that this Association may be 
represented by three delegates. 
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On motion of Mr. Watkins, of Houston, and the invitation of 
tbe Business League of that city, received by telegraph, the Asso- 
ciation unanimously voted to hold its next meeting at Houston. 

The PnESmENT: Next in the order of business is fixing the time of the 
next meeting of the Association. 

Mr. Bstan, of Houston: I move that the next meeUng be held on 
Wednesday after the first Monday in April of next year. 

Mr. Sehorn: I move that the time be fixed as Wednesday after the 
first Monday in July. 

The motion was duly seconded. 

Mr. Murphet: That may fall on the Fourth of July. Everybody wants 
to be at home on that day. I move to make it the second Wednesday in 
July. 

The last motion was seconded and upon vote carried 
On motion of Mr. Xat B. Jones, the Secretary was instructed to 
request that Judge Bleckley furnish to the Secretary a copy of the 
address, which he was unable to deliver at this meeting, and that 
the same be published with the proceedings of the meeting. 

On motion of Mr. Ball, of Houston, the time of the next meet- 
ing of the Association was changed from the second Wednesday in 
July to the Wednesday after the secocd Monday in July, 1901. 

Mb. Wilmam Aubrey, of San Antonio: Before the motion to adjourn 
is entertained by the Chair, I beg to say my attention has been called to 
the fact that the grave of ex-Giovernor Roberts, in the city of Austin, is in 
a state of shameful decay. A subscription has netted thus far the sum of 
$350 for the purpose of repairing and restoring it. It seems to me, Mr. 
Chairman, that in memeory of ex-Governor Roberts, who was the Nestor 
Of this bar for so many years, and to whom the profession in this State 
has owed so much, both by precept and example, that the members of this 
Association owe it to themselves, and I doubt not it would be a pleasure 
for them to exercise, to subscribe at least a trifle to make up the amount 
necessary for the repair of this grave. I und^stand the necessary amount 
is about $150. The gentlemen can hand to the Secretary of the Association 
such amounts as they deem proper, and I will start the subscription. 

On motion of Mr. Bryan, of Houston, duly seconded, the xlsso- 
ciation adjourned. 
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IN MEMORIAM* 



JAMES M* HURT* Ex-Chkf Jtjstice of the Texas Cotsrt of Criminal Appeals. 



Died April t% 1903. 

The death of Judge Hurt removes one of the most honored figures which 
have graced the bench of the State, and one of the most beloved members 
ot its bar. James M. Hurt was born in Carroll county, Tennessee, Decem- 
ber 15, 1830. His father. Elder James M. Hurt, was a well known Baptist 
preacher, son of Philemon Hurt, a soldier of the Revolution, in the Vir- 
ginia Continentafs, who served under General Greene at Guilford Court 
House, and in other battles of the struggle for Amerfcan liberty. His 
mother was of the well known Marshall family, of that State. From the 
latter was perhaps inherited the native bent of his mind for the study of 
legal and governmental problems; but he displayed no less the impress of 
the parental profession in a fondness for theological discussion and specu- 
lation, which will be remembered by the friends who shared his hours of 
relaxation — for his was a mind which unbent itself from legal problems, 
not in light literature, but in the mastery of things which called equally 
for close reasoning. 

After receiving an academic education in Tennessee and Kentucky 
schools, he graduated from the law school of Cumberland university in 
1857, and was admitted to the bar. In the following year he was married 
to Miss Matilda L. Douglass, of Osceola, Missouri, and commenced the 
practice of law at that place, but during the same year removed to Te«as, 
settling in Sherman, Grayson county. His forceful personality and acute 
mind brought him rapidly forward in the practice, and he was attaining 
an enviable position when the laws were silenced by arms. A firm believer 
in State sovererignty and the right of secession, he raised and commanded 
au infantry company, and served in the Confederate ranks till the close of 
the war. That his service as a soldier was a brave and faithful one, goes, 
as matter of course, with all who knew his temperament. It was charac- 
teristic of the man, however, that the incident in his career as a soldiei* 
to which in after years he referred with most pride, was a judicial, rather 
than a military achievement. Being detailed on court martial for the 
trial of some persons suspected as Union men, he stood manfully out, 
against bitter passion and supposed considerations of policy, in securing 
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their acquittal in default ^of clear proof of the offense with which they 
were charged. 

Resuming the practice in Sherman, at the close of the war, he became a 
conspicuous figure in the troublous times of reconstruction, standing firmly 
foi- law, good citizenship and constitutional government. To the last he 
remained ready at all times to vindicate the views of State rights upon 
which he had acted^ but at the same time no one was more free from 
bitterness, none more generous and kindly, more ready to forget the past, 
in the effort to re-establish law and order. He speedily rose to the first 
place as a criminal lawyer in the counties through which his practice then 
extended. The bar of that part of the State was an able one, and the 
criminal practice, in those times, was a part of the work of every lawyer 
showing any efficiency as an advocate. His partnership with a strong civil 
lawyer, Mr. W. B. Brack, gave him opportunity to devote himself more 
and more to the criminal practice, toward which his tastes and attain- 
ments most strongly directed him. 

No one could be more free than he from the arts which sometimes bring 
reproach upon that practice. Scrupulously honorable, indignant at any 
device which cast suspicion upon the purity of judicial administration, 
he relied for success upon his profound knowledge of the principles of the 
penal law, his mastery of the intricacies of motive and character, and his 
unsurpassed power as an advocate in laying bare to the court the founda- 
tions of the law, and to the jury the springs of human action and the bear- 
ing of evidence. His handling of cases became a school of law to the 
younger members of the bar, who had the privilege of seeing him in the 
court house. 

There was never a man more kind and helpful to the young lawyer. 
Generous praise and encouragement, priceless advice and suggestion, and 
substantial aid in throwing business in the way of the struggling youth 
v/hom he tliought worthy, were as natural to him as breath; and in »o 
doing he acted promptly and apparently impulsively, but uppn a judgment 
of men which he had rightly learned to trust. 

His growing practice carried him, in 1876, to the larger field of action at 
Dallas, where he continued till, in 1880, he was appointed by Governor 
Roberts, that judge, not only of law, but of judges, aS) a justice of the 
Court of Appeals. He was continued in this position, by successive re-elec- 
tions, until he became Chief Justice, by election, in 1892, and later in the 
same year became Chief Justice of the newly created Court of Criminal 
Appeals. This position he continued to fill until his' retirement, at the 
expiration of his term, on December 31, 1899, he having declined to become 
a candidate for re-election. 

That he closed his judicial service of nearly twenty years with undimin- 
ished popularity, and to the general regret of the bar of the State, is more 
worthy of observation from the fact that he had never been a seeker of pop- 
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ularity and had apparently found a pleasure and pride in standing most 
stoutly for a conviction when it opposed the popular feeling of the time, or 
seemed likely to jeopardize his personal interests. The kindly Chief Justice 
had always some vials of wrath, liable to be exploded at the intimation 
that a decision or other course of action was, or would, be unpopular. 

The services of Justice Hurt to the jurisprudence of this State can pot 
be dwelt upon here, nor is it necessary that they should be. At the head of 
the court of last resort in criminal cases, he found th€f ideal position for the 
exercise of the powers of his acute and vigorous understanding. To 
explain the principles of the Criminal Law and Procedure, to go to the 
foundation of them, and to place a controverted position in so clear a light 
that controversy upon it must thenceforth cease, was to him the highest of 
intellectual delights. His reputation steadily grew. His opinions were 
quoted and relied on throughout the United States, and in foreign countries 
which draw their law from England. The State came to take a pride in 
his ability and his well-earned fame, and to feel that in placing and retain- 
ing him upon the bench, it had honored not him but itself. 

There are many, however, who will think of the departed lawyer, not so 
much as the great advocate, or the great Chief Justice who reflected credit 
on their commonwealth, as the noble and manly citizen, the genial com- 
panion, the worthy disciple of sweet old Isaac Walton, or the generous 
friend whose kindness smoothed the path of their first struggles at the bar. 



The biographical sketch of the late E. J. Simkins, formerly a 
Justice of the Court of Appeals, and a distinguished member of the 
Association, was not received by the Committee on Publication in 
time for insertion in the proceedings. 
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PBOCEEDINOS OF THE 



BANQUET 



GIVEN BY THE 



TEXAS BAR ASSOCIATION 

JULY 9, 1903, 
BEXAR HOTEL, SAN ANTONIO, TEXAS. 



MENU. 



Olives 



Budesfieimer Berg 



Consomme Printanier 

Stuffed Mangoes 
Anchois 
Cornichons Radis 

Filet de Truite, a la Joinville 

Pomme Duchesse 

Entree 

Jeune Veau Fricasse en Caiss'e 

Filet de Boeuf, Sauce Perigueux 

Petis Pois fins au Beurre 

Chamhertin 

Poulet Grille Asperges au Beurre 

Salade Russe a la Mayonnaise 

€reme de nois a la Vanille Petits Gateaux Assortis 

Boederer Sec 
Fromage de Gruyere 

Cogncic 
Cafe 

Cigars 



TEXAS BAR ASSOCIATION. 65 

The banquet at the Bexar hotel, tendered the Association 
through the courtesy of the local bar, on the evening of July 9, 
1903, was attended by about one hundred members and guests. • No 
formal program of toasts and responses was arranged; but the 
call of the banqueters for speeches was responded to by impromptu 
remarks, characterized by mirth, humor and good fellowship, by 
Messrs. B. E. Webb, Xat B. Jones, T. S. Reese, Carlos Bee, Lewis 
R. Bryan, Jno. C. Walker, S. C. Padelford, Wyndham Kemp, Jas. 
E. Stubbs, King, Adams and others. The festivities were pro- 
longed to a late hour, and closed amid general congratulations on 
the success of the meeting and the hospitality of the bar of San 
Antonio. 
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RULES OF THE SUPREME COURT. 



Prescribins: a Coism of Study ond Regtslatioos Govenung the Mode of 
Examination for Admission to the Bor. 



In pursuance of an Act of the Twenty-eighth Legislature- 
entitled ^^An Act to provide for and regulate- the granting of 
license to practice as attorney and counsellor at law in all the 
courts of the State of Texas and to repeal all laws and parts of 
laws in conflict therewith/^ approved March 19, 1906, we, the 
undersigned Chief Justice and Associate Justices of the Supreme 
Court of the State of Texas, do hereby prescribe the following 
course of study to be pursued as a condition to admission to the 
bar, and the following rules to govern the Board of Legal Exam- 
iners in examining applicants as required by that act : 

I. 

Elements of the Common Law. 
Blackstone^s Commentaries, Vols. 1, 2 and 3-. 

11. 

Real Property, 

Tiedman or Kent, Vol. 4. 

Eevised Statutes, Title XX, "Conveyances;'' Title LXIII^ 
"Landlord and Tenant;" Title CX, "Wills.'' 

III. 

. Contract, . 

1. Anson or Clarke. 

2. Sales— Tiffany. 

3. Bills and Notes-rBigelow, Daniel or Story. Eevised Stat- 

utes, Title XIII, "Bills, JSTotes and Other Written Instru- 
ments;" Title LXXXIV, "Principal and Surety." 
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4. Carriers — Hutchison. Eevised Statutes, Title XIV, "Car- 

riers.^^ 

5. Partnership — Mechem. 

6. Corporations — Clarke. 

7. Agency — Story. 

8. Eevised Statutes, Title L, "Frauds and Fraudulent Con- 

veyances." 

IV. 

Torts, 

1. Cooley. 

2. Eevised Statutes, > Title LVII, "Injuries Eesulting in 

Death;" Eevised Statutes, Title XCIV, Cliapter 12b,. 
(Sayles) '^Eailroads." 

Equity Jurisprudence, 

1. Bispham or Eaton. 

2. Eevised Statutes, Title LVI, "Injunction.", 

VI. 

Pleading, Practice and Evidence. 

1. Townes^ Pleading. 

2. Story's Equity Pleading*; Eevised Statutes, Title X, "Attach^ 

ment and Garnishment;" Title XXVII, "Courts- 
Supreme, of Civil Appeals and Criminal Appeals;" Title 
XXVIII, "Courts— District;" Title XXIX, "Courts- 
County ;' Title XXX, "Courts, District and County- 
Practice In;" Title XXXIII, "Coui-ts— Justices;" Title 
C, "Sequestration;" Title CVI, ^'Trespass to Try Title;" 
Title CVII, "Trial of Eight of Property." 

3. Greenleaf's Evidence, especially Vol. 1. 

4. Eevised Statutes, Title XL, "Evidence, with Sayles' l^otes.'^ 

5. Eevised Statutes, Title LXVII, "Limitations." 

6. Eevisei Statutes, Title XCIII, "Quo Warranto." 
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7. Eules of the Supreme Court for the government of that 
court, the Court of Criminal Appeals, the Courts of Civil 
Appeals and the trial courts. 

VII. 

Domestic Relations and Administration of Decedent's Estates. 

2. Kent's Commentaries, Lectures XXYIII, XXIX, XXX, 
XXXI. and XXXII; Revised Statutes, Title LY, "Husband and 
Wife;'' Revised Statutes, Chapters 1, 4, 8, 9, 10, 12, 14, 18 of Title 
LI, "Guardian and Ward;" Revised Statutes, Articles 1867, 1869 
and 1879 of Chapter 3, and Chapters 4, 5, 11, 12, 14, 17, 18, 19, 
20, 22, 23, 25, 26, 28, of Title XXXIX, "Estates of Decedents;" 
Revised Statutes, Title XXXY, "Descent and Distribution/' 

YIII. 
Constitutional and Statutory. Law. 

1. Cooley's Elements of Constitutional Law. 

2. Cooley's Constitutional Limitations. 

3. Bishop on the Written Laws. 

4. Constitution of the United States. 

5. Constitution of Texas. 

6. Revised Statutes, Title LXIY, "Laws"— and Final Title— 

"General Provisions." 

IX. 

Cnminal Law. 

1. 4th Yol. of Blackstone ; or Bishoj). 

2. Penal Code of Texas. 

3. Code of Criminal Procedure. • 

It is recommended that in connection with the topics in the 
Revised Civil Statutes, sj)ecified above, the student read Batts' or 
Sayles' Notes; also White's or Willson's Notes upon the Penal Code 
and the Code of Criminal Procedure. 

In prescribing the course of study, it is not intended to require 
the applicant to read any particular book. Any equivalent will be 
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sufficient. Nor is it intended to require a very close study of the 
statutes. A general acquaintance with the provisions upon the 
topics indicated will be sufficient. 

Each of the divisions in the foregoing course of study, numbered 
from I to IX, inclusive, shall be deemed a branch within the mean- 
ing of Section 5 of the Act before mentioned. 

Since some general education is necessary to a practice of law,, 
it shall be the duty of the Board of Examiners to reject any appli- 
cant who, in their opinion, may show himself so deficient in that 
respect as not to be capable of performing the duties of an attor- 
ney. 

It is further ordered that in addition to the certificate of the 
Commissioner's Court, as to the moral character and honorable 
deportment of the applicant, the Board of Examiners shall require 
him to present also a certificate, of the like effect, from two repu- 
table practicing attorneys, who have known him for the preceding 
six months. 

Tn case the Board for any reason shall not be satisfied as to the 
moral character of the applicant, by the proof required by the stat- 
ute and the rule, they may resort to such other evidence or source 
of information as they may deem proper. 

Given under our hands at Austin, Texas, this the 15th day of 
July, 1903. 

K. E. Gaines^ 

Chief Justice. 
T. J. Brown, 
F. A. Williams, 
. Associate Justices of the Supreme Court of Texas^ 

A true copy. 

Attest : 
F. T. CoNNERLY, Clerk. 



BOARDS OF EXAMINERS. 



The following Boards of Examiners have been appointed by the 
Courts of Civil Appeals, for their respective Supreme Judicial. 
Districts, under the Act of March 19, 1903, regulating admission 
to the bar : 

First District. 

Lewis R. Bryan Houston 

P. H. Green Hallettesville. 

A. D. Lipscomb Beaumont. 

, Second District. 

B. D. Tarlton Fort Worth. 

G. H. Goodson Comanche 

E. F. Spencer Decatur. 

Third District. 

B. H. Kice Marlin. 

C. H. Jenkins Brownwood. 

Will G. Barber ' San Marcos 

Fourth District. 

Wm. Aubrey San Antonio. 

E. A. Atlee . .^. , . . Laredo. 

Wyndham Kemp \ El Paso. 

Fifth District. 

John L. Henry Dallas. 

A. P. Park , Paris. 

€. S. Bradley Groesbeck. 



OFFICERS AND COMMITTEES. 



T. S. Keese President Hempstead. 

H. C. Carter Vice-President . . . San Antonio. 

A. E. WiLKiNSOK Secretary Austin. 

William D. Williams Treasurer Fort Worth. 

BOARD OF DIRECTORS. 

H. M. Garwood Houston. 

E. F. Harris Galveston. 

E. E. L. Saner Dallas. 

W. C. Wear * Hillsboro. 

^^', H. Burgess El Paso. 

Committee on Jurisprudence and Law Reform. 

John Charles Harris Houston. 

Thos. H. Ball. .Houston. 

J. M. Pearson McKinney. 

Geo. E. Miller Fort Worth. 

Tom Connally Marlin. 

Committee on Judicial Administration and Remedial Procedure. 

Jno. T. Duncan La Grange. 

L. W. Moore La Grange. 

Ira P. Hildebrand San Antonio. 

John Xeethe Galveston. 

L. C. McBride , Cameron. 

Committee on Legal Education and Admission to the Bar. 

W. S. »Simkins Austin. 

Yancey Lewis Austin. 



7 a OFFICERS AND COMMITTEES. 

Lewis E. Bryan ' Houston- 

G. G. Kelley Wharton. 

S. C. Padelford Cleburne, 

Committee on Commercial Law, 

C. C. Potter Gainesville 

W. Spence Dallas. 

D. fi. Peareson Eichmond. 

Edgar Watkins Houston. 

Nat B. Jones San Antonio. 

Committee on Orieva/nces and Discipli/ne. 

B. D. Tarlton Fort Worth, 

H. G. Evans Bonham. 

F. M. Newman Brady, 

W. N. Parks. . . » Brownsville. 

James E. Hill, Jr Livingston, 

Committee on CHmvndl Law. 

Carlos Bee San Antonio. 

Stanley Welcli Corpus Christi. 

F. J. Duff Beaumont. 

J. E. Cockrell Dallas. 

M. H. Gossett Kaufman, 

Committee on Deceased Members. 

Leon Sonfield Beaumont. 

A. E. Wilkinson Austin. 

Geo. D. Xeal Navasota. 

Committee on Publication. 

A. E. Wilkinson Austin. 

D. E. Simmons Austin. 

Bobt. G. West • ' Austin. 

W. M. Key Austin, 

li. H. Connerlv Austin. 



ROLL. OF MEMBERS. 



Honorary, WXJ^J^ZAM WZBT KOWS, Vew Orleans. 



Abbott, Jo Hillsboro 

Adams, J Kaufman 

Alexander, W. M Dallas 

Aldredi^e, George N Dallas 

Allen, W. H Terrell 

Allen, W. P Austin 

Anderson, Wm. W Houston 

I Andrews, Frank Houston 

Armstrong, W. T Galveston 

Atlee, E. A Laredo 

Aubrey, Wm ;San Antonio 

Autry, James L Gorslcana 

Avery, J. M Dallas 

Baker, A. J San Angelo 

Baker, Jas. A., Jr Houston 

Baker, Rhodes 8 Dallas 

Baldwin, J. Houston 

Ball, Robert L San AntOuio 

Ball, T. H Houston 

Barrett, L. Henrietta 

Bartlett, F. W Dallas 

Barttlingck, Alex Houston 

Bass, O. L San Antonio 

Bates, O. L San Antonio 

Bates, Wharton Houston 

Batts, R. L Austin 

Beall, T. J El Paso 

Bean, B. F Groveton 

Beaty. A. L i^erman 

Beie. Carlos...; Ssin Antonio 

Belden, Sam'l, Jr San Antonio 

Bell, A. J Karnes City 

Berry, W, C San Antonio 

Blake, S. R Bellville 

Blanding, J. M Oorsicana 

Block, E. S Del Rio 

Bookhout, Jno Dallas 

Bradley, O. S Groesbeck 

Branch, E. C Nacogdoches 

Bromberg,Sol Beaumont 

Brooks, S. J San Antonio 

Brotherson, P. O. H Galveston 



Browder, Edward M Dallas 

Brown, T. J Sherman 

Brown, R. L Austin 

Bryan, Beauregard Brenham 

Bryan, Lewis B Houston 

Bryant, J. D Richmond 

Burges, A. B San Angelo 

Burges, R. F El Paso 

Burgess, George F Gonzales 

Burgess, Wm. H El Paso 

Burney, R. H.... KerrvUle 

Burns, W. T : Houston 

Gallaghan, Bryan San Antonio 

Campbell, T. M Palestine 

Cantey, S. B Fort Worth 

Carlton, L. A Dallas' 

Oarrlgan, A. H Wichita Falls 

Carswell, R. E Decatur 

Carter, A. M Fort Worth- 

Carter, C. L. Houston 

Carter, H. C San Antonio 

Chesley, A Bellville 

Chester, L. P Beaumont 

Chew, E. T Houston 

Childs, J. D San Antonio 

Clark, George Waco 

Clark, John H San Antonio 

Clark, V. M Sulphur Springs 

Clark, William H.... Dallas 

Clements, William R Houston 

Clifton, L. C Parmersville 

Cobb, Charles C Dallas 

Cochran, T. B Austin 

Cockrell, Joseph E Dallas 

Coke, Henry C Dallas 

Coll, George E Galveston 

Connally, Tom Marlin 

Conner, T. H Eastland 

Connor, H. C Sulphur Springs 

Connerly, R. H Austin 

Cox, W. E San Antonio 

Crane, M. M Dallas 
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BOLL OF MEMBERS. 



Crawford, M. L Dallas 

Crawford, M. L., Jr Dallas 

Crawford, W. L Dallas 

Crawford, Walter J Beaumont 

Crisp, J. C BeevlUe 

Crooks, W. M Beaumont 

Culbersbn, Chas. A Dallas 

Cunningham, A. M San Antonio 

Davidson, R. V Galveston 

Davis, L. B ^Cleburne 

Davis, M. W San Antonio 

Denman, L. G San Antonio 

Dennis. IsaacN Wharton 

Dlbrell, J. B Seguin 

Dillard, F. C Sherman 

Dinsmore, J. H Sulphur Springs 

Dodd, Thomas W Laredo 

Dowell, John Austin 

Droullhet, P. A Galveston 

DufP, F. J Beaumont 

DufP, R. C Beaumont 

Duncan, John M.. Tyler 

Duncan, John T La Grange 

Dyer, John L., Jr El Pa^o 

Eberhart, F. S. Gilmer 

Edwards, Peyton F El Paso 

, Eppstein, Louis B Denison 

Evans, H. G Bonham . 

Ewing, Presley K .^.Houston 

Fickett, Fred W Galveston 

Finleyi N. W Dallas 

Fisher, Lewis Galveston 

Fisher, Sam R Austin 

Flood, W. W Fort Worth 

Flowers, M. O San Antonio 

Fontaine, Sidney T Galveston 

Ford, T. W Houston 

Ford, T. C Houston 

Foster, Arthur C Haskell 

Franklin, Robert M Galveston 

Franklin, Thos. H San Antonio 

Freeman, T. J Dallas 

Frenkel, Charles Galveston 

Fulmore, Z. T Austin 

Furman, John M Belton 

Gaines, R. C Brazoria 

Gaines, R. R Austin 

Garrett, C. C Brenham 

Garwood, H. M Houston 

Gilbert, J. E San Antonio 

Gill, W. H Palestine 

Glass, Hiram Texarkana 

Goree, B. K Galveston 



Gossett, M. H Kaufman 

Gould, R. S Austin 

Gray, C.J Hallettsville 

Green, P. H Hallettsville 

Greene, fi. P Fort Worth 

Greenwood, C. F Hillsboro 

Greer, De Edward Dallas 

Greer, R. A Beaumont 

Gresham, Walter Galveston 

Gresham, Walter, Jr Galveston 

■Grimes, S. F Cuero 

Guinn, J. D San Antonio 

Halbert, J. L Corslcana 

Hall, J. M Cleburne 

Hall, R. W : Vernon 

Hardy, D. H Beaumont 

Harris, A.J Belton 

Harris, Edward F Galveston 

Harris, John Charles Houston 

Harris, Theodore San Antonio 

Harrison, Robert Fort Worth 

Harwood, T. F Gonzales 

Hawkins, E. A.. Jr Galveston 

Hefley, W. T Cameron 

Heilbron, A-E.*. San Antonio 

Henderson, John N Bryan 

Henderson, N Wichita Falls 

Henderson, T. S Cameron 

Henry, John L Dallas 

Hicks, Marshall San Antonio 

Hicks, Yale San Antonio 

Hildebrand, IraP San Antonio 

Hill, James E Livingston 

Hill, James E., Jr Livingston 

Hill, Saml. F Livingston 

Hogg, J. S Austin 

Holland, J. A Orange 

Holland, W. M Dallas 

HoUoway, Thos. T Dallas 

Houston, A. W San Antonio 

Houston, Reagan San Antonio 

Huff, s! P A Vernon 

Hughes, W. E Dallas 

Hume, F. Charles Houston 

Hume, F. Chas., Jr Houston 

Hunt, W. S Houston 

Hunter, Sam J Fort Worth 

Ingrum, R. P San Antonio 

James, Ashby S Austin 

James, John H San Antonio 

Jester, O. L Corsicana 

Johnson, Marsene Galveston 

Jones, F. C Houston 

Jones, J. T Greenville 
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Jones, Nat B San Antonio 

Jones, Wm. M Dallas 

Joardan, H. P Waco 

Kadsel, Chas Sherman 

Keller, O. A *^an Antonio 

KTBlley, G. G Wtiarton 

Kelso, Winchester Eagle Pass 

Kemp, Wyndham El Paso 

Key, VV. M Austin 

Kirltcks, John A Galveston 

Klnnard, J. P Belton 

Kittrell,N. G Houston 

Kleberg, M. E Galveston 

Kleberg, Rudolph Cuero 

Kleiber, John I Brownsville 

Knight, R. E. L Dallas 

Kopperl, M. O Galveston 

Kopperl, M. A Austin 

Lancaster, J. E Wuxahachie 

Lane, Jonathan... Houston 

Lanier, J. F Beaumont 

Lee, Charles K Fort Worth 

Leonard, H. B San Antonio 

Lewis, Perry J San Antonio 

Lewis, Yancey Austin 

Llndsley, Phillt) Dallas 

Lipscpmb, A. D Beaumont 

Lively, Hiram F Dallas 

Locke, Maurice E Dallas 

Lockhart, William R Galveston 

Love, Thos. B Dallas 

Lovett, R. S Houston 

Loyejoy, John Galveston 

Lumpkin, S. H Meridian 

McBride, L. C Cameron 

McCampbell, Jno. S Corpus Christi 

Mccormick, A. P..., Dallas 

McDonald, D. D Galveston 

McEachin, J. S Richmond 

McKie, W. J Corslcana 

McKlnnon, A. P Hillsboro 

McLean, W. P Fort Worth 

McLaurin, Lauch Dallas 

McMahon, J. B : Temple 

McNeal, Thomas ..Lockhart 

McRae, Ohas. C Houston 

Malevinsky, M. L Houston 

Mann, George E Galveston 

Marshall, H. E ; Liberty 

Martin, Thos. P Beaumont 

Masterson, B. T Galveston 

Maury, Richd. G Houston 

Maxey, T. S Austin 

Miller, Clarence H Austin 



Miller, George E Fort Worth 

Miller, T. 8 Dallas 

Minor, F. D Beaumont 

Montrose, T. D Greenville 

Moody, L. B Houston 

Moore, L. W ....La Grange 

Moore, W. F ....Cundiff 

Morgan, Richard Dallas 

Moroney, W. J Dallas 

Morrison, W. A Rockdale 

Morrow, W. C .'. Hillsboro 

Moseley, A. G Denison 

Mott, M. F Galveston 

Munson, M. S., Jr Angleton 

Murphey, Thos. O San Antonio 

Muse, J. O ^ Dallas 

Neal, George D Navasota 

Neblett, R. S Corslcana 

Neethe, Jno Galveston 

Neill, Robt. T .' San Antonio 

Nelms, Hayne Groveton 

Newman, F. M Brady 

Nichols, Joseph F ...Greenville 

Norton, J. R San Antonio 

Nunn, D. A., Jr Crockett 

O'Brien. Geo. W Beaumont 

Ogden, Chas. W San Antonio 

Oliver, W. Houston 

Onion, J. F San Antonio 

Padelford, S. C... Cleburne 

Parker, Edwin B Houston 

Parker, John W Houston 

Parks, W. N Brownsville 

Parr, J. K Hillsboro 

Patterson, James Cooper 

Peareson, D. R Richmond 

Pearson, J. M : McKinney 

Peeler, John L Austin 

Perkins, E. B Dallas 

Ferryman, Sam R Houston 

Peticolas, W. M El Paso 

Phillips, Nelson Hillsboro 

Pleasants, R. A Cuero 

Plowman, Geo. H Dallas 

Pool, R. B Cameron 

Potter, C. C Gainesville 

Powell, Geo San Antonio 

Powell, D. J San Antonio 

Prather, W. L Austin 

Proctor, F. O Victoria 

Proctor, D. Cuero 

Rainey, Anson Waxahachle 

Read, Jno. Archer Houston 
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Rector, N. A Austin 

Reese, T. S Hempstead 

Rice, B. H Marlin 

Robertson, James M Meridian 

Robertson, W.F Georgetown 

Robson, W. S La Grange 

Routledge, James San Antonio 

Rowe, D. F Houston 

Ruby, John H Houston 

Russell, Spencer O Richmond 

Ryan, Joseph San Antonio 

Salliway, H. B San Antonio 

Sampson, Alex Houston 

Samuels, Sidney L Port Worth 

Saner, R. E. L Dallas 

Sanford, A. D Waco 

Sayers, J. D San Antonio 

Schwartz, Saml San Antonio 

Scott, J. Z. H Galveston 

Scott, James O Fort Worth 

Scott, Sam R Marlin 

Searcy, W. W Brenham 

Sears, W. G Houston 

Seellgson, A. W San Antonio 

Sehorn, John San Antonio 

Semple, J. M Sherman 

Shaw, W. N Houston 

Shelley, Fred W Austin 

Shepard, Seth Dallas (Wafthington^ 

Shepherd, Jas. L Colorado 

Simklns, W. S Austin 

Simmons, D. E Sherman 

Sinks, Ed.B Giddlngs 

Smith, R. Waverley Galveston 

Smith, Tillman Fort Worth 

Smith, W. J. J Dallas 

Sonfleld> Leon Beaumont 

Spence, Joseph, Jr San Angelo 

Spence, W ^ Dallas 

Spencer, P. M Galveston 

Spoonts, M. A Fort Worth 

Standlfer, I. M Denlson 

Stewart, John S ^. Houston 

Stewart, Maco Galveston 

Stone, T. H Houston 

Storey, L.J (Austin) Lockhart 

Street, Robert G Galveston 

Streetman, Sam (Austin) Cameron 

Stubbs, Charles J Galveston 



Stubbs. James B Galveston 

Sullivan, J. C San Antonio 

Swearingen, P. H San Antonio 

Taliaferro, Sinclair ...Houston 

Taliaferro, W. G Bryan 

Tarlton, B.D Fort Worth 

Templeton, Howard Sulphur Springs 

Terrell, J. O San Antonio 

Terry, J. W Galveston 

Thomas, Cullen F Waco 

Thompson, J. W Dallas 

Thompson, William Dallas 

Tod. John G Houston 

Todd, Charles 6 Texarkana 

Tolbert. James R Vernon 

Tompkins, Arthur C Hempstead 

Townes, John C Austin 

Tucker, Chas. Fred Dallas 

Turney, W. W El Paso 

Walker, Jno. C Galveston 

Ward, R. H San Antonio 

Wash, P. H San Antonio 

Watklns, A. B Athens 

Watklns, Edgar Houston 

Watts, A. T Dallas 

Waul, T. N Ncyland 

Wear, W. HlUsboro 

Webb, B. R Fort Worth 

Welch, Stanley Corpus Christi 

VVest, Robert G Austin 

Wharton, C. R Richmond 

Wheless, J. S Galveston 

White, John P Austin 

Wilkinson, A. E.. Austin 

Williams, Chas. S Caldwell 

Williams, Eugene Waco 

Williams, P. A Austin 

Williams, Mason San Antonio 

Williams, Wm. D Fort Worth 

Willie, Walter L Houston 

Wilson, J. I Houston 

Wilson, Wm. H Houston 

Wood, J. H Sherman 

Wozencraft, A. P Dallas 

Wright, W. A San Angelo 

Young, John L Dallas 

Young, J. W Galveston 



DECEASED MEMBERS. 



ADAMS, Z.,T., Kaufman. Died January 9, 1886. 
ANDERSON, JAS. M., Waco. Died June 3, 1889. 
ANDREWS, A. W., Terrell. Died February 15, 1887. 
ARCHER, OSCEOLA, Austin. Died April, 1898. 
AUSTIN, WM. J., Denton. Died September 7, 1888. 

BAKER, JAMES A., SR., Houston. Died February 23, 1897. 
BALL, F. W., Fort Worth. Died September 9, 1900. 
BALLINGER, T. J., Galveston. Died October 27, 1899. 
BALLINGER, W. P., Galveston. Died January 28, 1888. 
BASSETT, B. H., Dallas. Died July 15, 1893. 
BLEDSOE, D. T., Cleburne. Died July 1, 1893. 
BONNER, M. H., Tyler. Died November 25, 1883. 
BOTTS, W. B., Houston. Died March 7, 1894. 
BRADLEY, L. D., Fairfield. Died October 6, 1886. 
BRAD:<HAW, C. J., La Grange. Died June 13, 1888. 
SURGES, W. H., Seguin. Died 1897. 
BURTS, J. H., Austin. Died January 15, 1894. 

CARRINGTON, W. A., Houston. Died July 14, 1892. 
CLEVELAND, C. L., Galveston. Died February, 1892. 
<)OOPER, M. 3., Oonroe. Died May, 1899. 
ORAIN, W, H., Cuero. Died February 10, 1896. 
CROOM, J. L., Jr., Wharton. Died August 2, 1890. 

DAVIS, GEORGE W., Dallas. Died September, 1898. 
DEVINE, THOS. J., Jan Y^ntonio. Died March 16, 1890. 

FORD, P. S., Cameron. Died December 11, 1893. 
FRISBIE, W. H., Groesbeck. Died September 12, 1883. 

GARRETT, N. P., Cameron. Died August 3, 1888. 
GILES, W. M., Mlneola. Died, 1901. 
GIVENS, J. S., Corpus Christl. Died January 20, 1887. 
GOLDTH WAITE. GEORGE, Houston. Died April 33. 1897. 
-GOSLING, H. L., Castroville. Died February 21, 1885. 

GRANBERRY, M. C, Austin. Died . 

GREEN, JOHN A., SR., San Antonio. Died July 8, 1899. 
<5UINN, R. H., Rusk. Died January 18, 1888. 

HAGERTY, J. .T., Bellville. Died April 7, 1893. 
HANCOCK, JOHN, Austin. Died July 19, 1893. 

HARRIS, JAMES L., Dallas. Died . 

H ARWOOD, THOMAS M., Gonzales. Died January 29, 1900. 
HERRING, M. D., Waco. Died November 27, 1897. 
HILL, GEORGE L., Gainesville. Died July 25, 1887. 
HILL, R. J., Austin. Died March 30, 1899. 
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HOLMES, H. M., MasoD. Died August 17, I8«5. 

HURT, J. M., Dallas Died . 

HUTOHINGS, R. M., GaivestOQ. Died August 22, 1895. 
JACKSON, A. M., SR.. Austin. Died July 11, 1889. 
JACKSON, A. M., JR., Austin. Died August 17, 1894. 
JOH^^, A. S., Beaunaont. Died February 5, 1889. 
JOHNSON, BYRON, Galveston. Died March 2, 1900. 
JONES, C. ANSON, Houston. Died January 10, 1888. 

KENNARD, JNO. R., Anderson. Died October 34, 1884. ' 
KILGORE, S. B , Wills Point. Died December 10, 1891. 
. . KIRK, LAFAYETTE, Brtonham. Died July 29, 1893. 

LABATT, HENRY J., Galveston. Died September 8, 1900. 
LANGUILLE, P. T., Galveston. Died October 14, 1882. 
LEDBETTER, W. H., La Grange. Died April 24, 1896. 
LIGHTFOOT, HENRY W., Paris. Died August, 1901. 
LOGUE, L. J., Columbus. Died May 15, 1884. 
LOOSCAN, M., Houston. Died' September 7. 1897. 

MANN, H. K., Galveston. Died December 14, 1888. 
MASON, GEORGE, Galveston. Died February 3, 1896. 
MASON, J. R., San Antonio. Died July 29, 1888. 
MASTERSON, B. T., JR., Galveston. Died, 1897. 
MAXEY, S. B., Paris. Died August 16, 1895. 
McCLELLAN, E. D., Bonham. Died November 28, 1899. 
McCOY, JNO. C, Dallas. Died April 30, 1887. 
McLEMORE, M. 0., Galveston. Died July 23, 1897. 
MOORE, GEO. F., Austin. Died August HO, 1883. 

MOORE, JNO. M. Edna. Died . 

MORSE, CHARLES S., Austin. Died May 13, 1902. 

NOBLE, S. B., Galveston. Died March 20, 1890. 

OCHSE, J. F., San Antonio. Died September 24, 1888. 

PASCHAL, GEORGE, San Antonio. Died September 7, 1894. 
PEARSON, P. E., Richmond. Died July 31, 1895. 
PECK, L. D., Fairfield. Died May 30, 18S5. 
PEELER, A. J., Austin. Died November 8, 1886. 
PHELPS, R. H., La Grange. Died March 24, 1898. 
PONTON, T. J., Gonatales. Died December 9, 1889. 
PRENDERGAST, H. D., Austin. Died November 5, 1886. 

QUINAN, GEORGE, Wharton. Died January 25, 1893. I 

READ, N. C, Corsicana. Died October 25, 1884. 
ROBERTS, O. M., Austin. Died May 19, 1898. 
ROBERTSON, JOHN W., Austin. Died June 30, 1892. 
ROBERTSON, 9AWNIE, Dallas. Died June 2l, 1892. 
RUCKER, W. T., Belton. Died August 10, 1885. 

SAYLES, JOHN, Abilene. Died, 1897. 

SEXTON, FRANK B., El Paso Marshall. Died May 15, 1900. 

SHELLEY, N. G., Austin. Died January 5, 1898. I 

SHROPSHIRE, E. L., Comanche. Died July 4, 1894. j 

SIMKINS, E. J., CorslcHDa. Diad . ! 

SIMPSON, ISAAC P., San Antonio. Died, 1896. 
SMITH, THOMAS S., Hillsboro. Died March 15, 1901. 
' STAYTON, JOHN W., Victoria. Died July 5, 1894. j 
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STEWART, CLEGG, Galveston. Died January 15, 1902. 
STEWART, JOB H., Austin. Died August 14, 1890. 
SWEARINGEN, J. T., Brenham, Died August 14, 1890. 

TEIOSMOELLEB, H., La Grange. Died February 17, 1901. 
TEMPLETON, JOHN D., Fort Worth. Died April 24, 1893. 
TIMMONS, B., La Grange. Died June 17, 1884. 
T CHOKER, PHILIP 0., Galveston. Died July 9, 1894. 

WAELDER, JACOB, San Antonio. Died August 28, 1887. 
WALKER. A. S., SR., Austin. Died August 14, 1896. 
WALKER, RICHARD S., Galveston. Died May 24, 1892. 
WALLACE, W. R., CastrovlUe. Died November 12, 1884. 
WALTHALL, L. N., San Antonio. Dlisd February 22, 1894. 
WARD, P. H., San Antonio. Died January 28, 1899. 
WEST, CHARLES S., Austin. Died October 23, 1895. 
WHKELER. RCYALL T. Died 1900. 
WILKES, F. D., Lampasas. Died November 21, 1886. 
WILLIE, ASA H., Galveston. Died March 16, 1899. 
WILSON, SAM A., Rusk. Died January U, 1891. 



[Note.— The Secretary requests all members to notify him 
promptly of the death of any member of the Association.] 



NEW MEMBERS. 



The following lawyers were admitted to membership in the Texas Bar 
Association, at its n^eeting at San Antonio, July 8 and 9, 1903: 



Allen, W.P Austin 

Bass, O. L San Antonio 

Bates, C. L San Antonio 

Bates, Wharton Houston 

Belden, Saml., Jr San Antonio 

Berry, W. San Antonio 

Bradley, O. S Groesbeck 

Burgess, Wm. H El Paso 

Burney, R. U Kerrville 

Carter, C. L Houston 

Oox, W. E San Antonio 

Crook, W. M Beaumont 

Cunningham, A. M San Antonio 

Davis, M. W San Antonio 

Eagle, Joe H Houston 

Eppstein, Louis B Denison 

Fisher, Lewis Galveston 

Flowers, M. O San Antonio 

Gilbert, J. E San Antonio 

Goeth, C. A San Antonio 

Gray, O. J Hallettsville 

Green, P. H Hallettsville 

Heilbron, A. E San Antonio 

Hicks, Marshall San Antonio 

Hildebrand, Ira P San Antonio 



Hill, Saml. F Livingston 

Ingrum, R. P San Antonio 

Jones, Nat. B San Antonio 

Kassel, Ohas Sherman 

Keller, C. A San Antonio 

Klelber, Jno. I Brownsville 

Leonard, H. B San Antonio 

Maury, Rlchd. G .'. Houston 

Murphey, Thos. O San Antonio 

Neethe, John Galveston 

Neill, Robt. T San Antonio 

Ogden, Chas. W San Antonio 

Parks, W. N Brownsville 

Pearson, J. M McKlnney 

Powell, Geo San Antonio 

Powell, D. J San Antonio 

Ryan, Joseph San Antonio 

Salllway, H. B San Antonio 

Schwartz, Saml San Antonio 

Sears, W. G .'. Houston 

Seellgson, A. W San Antonio 

Sullivan, J. C San Antonio 

Swearlngen, P. H San Antonio 

Ward, R. H San Antonio 

Williams, Mason San Antonio 



MEMBERS IN ATTENDANCE. 



In addition to the local bar, which was very fully represented, the fol- 
lowing members, in attendance on the Association from outside the city 
of San Antonio, registered and entered their address while in the city on 
the book kept for that purpose. 

F. S.Eberhardt Gilmer 429 San Pedro Ave. 

A.E.Wilkinson Austin Bexar. 

T. S. Reese .Austin Mahncke. 

Jno. N. Henderson Bryan Mahncke. 

Wyndham Kemp El Paso Elite. 

A. L. Beaty Sherman ,. Mender. 

M. L. Davidson Georgetown. Plorine. 

F. M. Newman Brady Southern. 

C. C. Garrett Brenham Southern. 

R. E. L. Saner Dallas ..Menger. 

Sam Streetman Austin Menger. 

C. S. Bradley Groesbeok Southern. 

Jno. T. Duncan La Grange Elite. 

C. J. Gray Hallettsville Guest of H. B. Leonard. 

Thos. H. Ball Houston Menger. 

John I. Kleiber |.,.. Brownsville 329 Martin St. 

Lewis R. Bryan Houston '. 529 Guenther St. 

P. H. Green Hallettsville Maverick. 

Chas. C. McRae Houston Menger. 

Richard G. Maury Houston Menger. 

R. H. Burney Kerrville Southern. 

Edward F. Harris Galveston Menger. 

J. L. Peeler Austin Mahncke 

H. G. Evans Bonham Military Headquarters. 

Wm. H. Allen Terrell Menger. 

W. M. Crook Beaumont Menger. 

Kennedy M. Currie Galveston 310 Madison. 

W. C. Morrow... Hillsboro 123 Avenue C. 

W. C. Wear Hillsboro 123 Avenue C. 

C. L. Carter Houston Menger. 

Edgar Watkins Houston Menger. 

Wm. D. Williams Fort Worth Travis. 

6-B 
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T. J. Brown Austin Guest of H. C. Carter. 

Gtias. Kassel Sherman Southern. 

Jas. B. Stubbs Galveston Bexar. 

Cecil H. Smith : Sherman Menger. 

W. A. Hanger Port Worth Menger. 

Wm. P. Ellison Dallas Menger. 

James E. Hill Dallas Menger. 

B. R.Webb Fort Worth Southern. 

H. L. Clamp Austin Menger. 

H. M.Garwood Houston Menger. 

Nelson Phillips Hillsboro Menger. 

CuUen F. Thomas Waco Menger. 

W. N. Parks Brownsville 201 Avenue C. 

R. L. Brown Austin Hot Wells. 

D. E. Simmons Austin Menger. 

W. S. Simkins Austin Hot Wells. 

R. H. Connerly Austin Guest of Carlos Bee. 

Robert G. West Austin Menger. 

Jno. C. Townes Austin .....Bexar. 

W. M. Key Austin Bexar. 

S. C. Padelford Cleburne Menger. 

J. Lan€ Houston Menger. 

C. F. Greenwood. Hillsboro ^ Maverick. 

M. M. Brooks Dallas Menger. 

C. C. Potter Gainesville Menger. 

John Bookhout ....Dallas Menger. 

W. A. Morrison Cameron Menger. 

W. W. Flood Fort Worth Bexar. 

F. C. Proctor Victoria Menger. 

W. G. Sears Houston Menger. 

J. E. Gilbert Dallas Menger. 

Wm. H. Burgess El Paso Menger. 

8. F. Grimes. Cuero Mahncke. ' 

Wharton Bates Houston Elite. 

E. A. Atlee Laredo Mahncke. 

F. A. Williams Austin Mahncke. 

Wilbur P. Allen Austin Guest of R. T. NeilK 

John C. Walker Galveston Menger. 

F^T, Connerly Austin Menger. 

Thos. McNeal Lockhart Elite. 

W. T. Burns Houston Menger. 

A. J. Bell Karnes City Menger. 



TEXAS BAR ASSOCIATION. 



CONSTITUTION. 



AETICLE I. 

NAME AND OBJECTS OF THE ASSOCIATION. 

Section 1. This Association shall be called the Texas Bab Association. 

Sec. 2. Its objects shall be to advance the science of jurisprudence, pro- 
mote the uniformity of legislation in the administration of justice through- 
out the State, up*hold the honor of the profession of the law, and encourage 
cordial intercourse among its members. 

ARTICLE II. 

MEMBERSHIP. 

Section 1. Any attorney of the Texas bar, in honorable standing, upon 
his written application, may be admitted to membership at any regular 
meeting of the Association. Said application must be endorsed by three 
members of the Association^ and a fee of $5.00 shall accompany the same — 
$2.50 initiation fee and $2.50 annual dues. 

Sec. 2. Such application shall be referred to the Board of Directors, 
who shall report the same to the Association, and, if said report be favor- 
able, a ballot shall be taken, and if four-fifths of the members voting 
shall be in favor of the applicant he shall be declared elected. 

ARTICLE III. ' 

officers and their duties. 

Section 1. The officers of the Association shall be a President, a Vice- 
President, a Secretary and a Treasurer, who shall be chosen by ballot at 
a regular meeting, by a majority of the members present and voting. 

Sec. 2. There shall be a Board of Directors, five in number, elected at 
the same time and in the same manner with the officers, and the President 
and Vice-President shall be ex-offwio members of the Board. 
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Seo 3. The officers and Directors shall hold their places for one year 
iind until their successors shall be elected; provided, that the same person 
shall not be elected President two years in succession. 

Sec. 4. The duties of officers shall be such as usually devolve upfon such 
positions, and may be regulated and prescribed fr<mi time to time by the 
Constitution, By-Laws or resolutions of the Association. 

Sec. 5. The Board of Directors shall have exclusive authority, and shall 
exercise executive supervision over the affairs of the Association between 
its meetings. 

Sec. 6. Vacancies in the offices and Board of Directors shall be filled by 
the Board, the concurrence of a majority of whom shall be necessary to a 
<;hoice. 

ARTICLE IV. 

« committees. 

Section 1. The following comfnittees shall be appointed annually by the 
President for the year ensuing, and shall consist of five members each: 
On Jurisprudence and Law Reform; on Judicial Administration and Reme- 
dial Procedure; on Legal Education and Admission to the Bar; on Criminal 
Law and Criminal Procedure; on Commercial Law; on Publication; on 
■Grievances and Discipline. 

Sec. 2. A committee of three, of whom the Secretary shall always be 
one, shall be appointed by the President at each annual meeting of the 
.Afisociation, whose duty it shall be to report to the next meeting the names 
of all members who shall in the interval have died, with such notices of 
Ihem as shall, in the discretion of the committee, be proper. 

ARTICLE V. 

general powers. 

Section 1. This Association shall have power to impose fines, assess 
fees, and establish by-laws for its government. It shall have power to 
remove officers and suspend or expel members for good cause, upon written 
charges exhibited against them by a member, and due notice given of. the 
charges and of the time they will be brought before the Association. 

Sec. 2. The By-Laws shall prescribe the assessment to be levied on the 
members for the support of the Association and the promotion of its 
•objects. 

ARTICLE VI. 

QUORUM. 

Section 1. Twenty-five members in regular standing shall constitute a 
-quorum for the transaction of business. 
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AHTICLE VII. 

ANNUAL ADDBBSS. 

Section 1. Th@ President shall open each meeting of the Association: 
with ail afidress, in which he shall communicate the noteworthy changes in 
statutory and constitutional law, and especially such changes as affect tlie 
development and progress of the law and the administration of justice. 

ARTICLE VIII. 

MEETINGS. 

Section 1. A majority of the members present at an annual meeting of 
this Association shall designate the time and place for holding the next 
annual meeting. 

ARTICLE IX. 

AMENDMENTS. 

Section 1. All propositions to alter, amend or add to this Constitution 
shall be made in writing at a meeting of the Association, and filed with 
the Secretary at least one month before being acted upon, and sha]] not 
be adopted without the concurrence of two-thirds of the members presents 

ARTICLE X. 



Section 1. Each member of the Association shall pay to the Secretary 
the sum of $2.50 as annual dues. 



BY-LAWS. 



ARTICLE I. 



PRESIDING OJTICEBS. 



< Section 1. The President, and in his absence the Vice-President, shall 
preside at all meetings of the Association; if neither of these officers be 
present, a President pro tern, shall be chosen by and from the attending 
members. 
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ARTICLE II. 

ADDRESS AND ESSAYS. 

Section 1. The Board of. Directors, at its first meeting after each 
annual meeting shall select some person to make an address at the next 
annual meeting, and not exceeding six persons to read papers. 

ARTICLE III. 

ANNUAL MEETINGS AND ORDEB OF BUSINESS. 

Section 1. The order of exercises at the annual meeting shall be as 
fallows : 

1. Opening address of the President. 

2. Nomination and election of members. 

3. Report of the Board of Directors. 

4. Election of the Board of Directors. 

5. Jleports of Secretary and Treasurer. 

6. Reports of Standing Committees, as follows: On Jurisprudence 
and Law Reform; on Judicial Administration and Remedial Procedure; on 
Legal Education and Admission to the Bar; on Commercial Law; on Pub- 
lication; on Grievances and Discipline. 

7. Reports of special committees. 

8. Nomination of ofiicers. 

9. Miscellaneous business. 

10. The election of officers. 

11. The annual address, to be delivered by the person selected by the 
Board of Directors, shall be made at the morning session of the second day 
of the annual meeting. 

Sec. 2. This order of business may be changed at any meeting by a 
vote of a majority of the members present; and, except otherwise provided 
by the Constitution or By-Laws, the usual parliamentary rules and orders 
will govern the proceedings. 

Sec. 3. No person shall speak more than ten minutes at a time, nor 
more than twice on the same subject. 

Sec. 4. A stenographer shall be employed at each annual meeting. 

Sec. 6. Each county bar association may annually appoint delegates, 
not exceeding three in number, to the next meeting of the Association, and 
such delegates shall be entitled to all the privileges of membership at and 
during said meeting. 

Sec. 6. All papers read before the Association shall be lodged with the 
Secretary. The annual address of the President, the reports of the com- 
mittees and proceedings of the annual meetings shall be printed, but no 
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other address made or paper read or presented shall be printed except by 
order of the Committee on Publication. 

Sec. 7. The Board of Directors shall, as soon as parties have been 
selected to deliver the annual address and read essays, notify the Secre- 
tary of this Association of such selections, and of any other matters of 
especial interest to be brought before the next annual meeting. 

Sec. 8. The Secretary shall be and is hereby required to mail each mem- 
ber of the Association, ten days before each annual meeting, a written or 
printed notice of the time and place of such meeting, giving a statement 
of the addresses to be delivered, the papers to be read, and other matters 
of especial interest, and shall also cause such notice to be published. 

ARTICLE IV. 

MEMBERSHIP AND DUES. 

Section 1. The initiation fee to entitle a person to membership shall 
be $5.00, which shall include the annual dues for the first year. 

Sec. 2. The annual dues shall be payable at the annual meeting, in 
advance, and should any member neglect to pay them for one year at or 
before the next annual meeting, he shall cease to be a member. The Sec- 
retary shall give notice of this By-Law, within sixty days aft^r each meet- 
ing, to all members in default. 

ARTICLE V. 

OFFICERS AND COMMITTEES. 

Section 1. The terms of office of all ofiicers elected at the annual meet- 
ing shall commence at adjournment thereof, except the Board of Directors, 
whose term of office shall commence immediately upon their election. 

Sec. 2. The President shall appoint all cbmmittees, except the Commit- 
tee on Publication, within* thirty days after the annual meeting, and shall 
announce them to the Secretary, who shall promptly give notice to the 
person appointed. The Committee on Publication shall be appointed on 
the first day of each meeting. 

Sec. 3. The Secretary's and Treasurer's reports shall be examined and 
audited by the Board of Directors before their presentation to the Associa- 
tion. 

Sec. 4. The Board of Directors and all standing committees shall meet 
on the day preceeding each annual meeting, at the place where the same 
is to be held, at such hours as their respective chairmen shall appoint, and 
should any member of any committee be absent, the vacancy may be filled 
by the members of the committees present. 
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Sec. 5. The Committee on Publication slmll meet 'Within one month 
after each annual meeting at such time and place as the chairman ^haU 
appoint. 

Sec. 6. Special meetings of any committee shall be held at such timea 
and places as the chairman thereof may appoint; reasonable notice shall 
be given by him to each member by mail. 

ARTICLE VI. 

Section 1. It shall be the duty of the Committee on JurispnideBoe and 
Law Reform to consider and report to the Association such amendments- 
to the law as in its opinion should be adopted; also to scrutinize pro- 
posed changes in the law, and when necessary, report upon the same. 

Sec. 2. It shall be the duty of the Committee on Judicial Administra- 
tion and Remedial Procedure to observe the practical working of the judi- 
cial system of the State^ and recomtmend^ by written or printed report, 
from time to time, any changes therein which observation and experience 
may suggest. 

Sec. 3. It shall be the duty of the Committee on Legal Education and 
Admission to the Bar to report the most suitable means for promoting and 
facilitating the study of the law, and the necessity or propriety of elevat- 
ing the standard of qualifications for admission to the bar, and the best 
means for accomplishing that object. 

Sec. 4. It shall be the duty of the Committee on Commercial Law to- 
report the best means to produce xmiformity in commercial law and 
usages. 

Sec. 5. The Committee on Publication shall pass upon and have printed 
all papers, should they deem them of sufficient importance, except as it ia 
otherwise provided by the Constitution and By-Laws. 

Sec. 6. The Committee on Grievances and Discipline shall report as to 
the best means of upholding the honor and dignity of the law in the pro- 
fessional intercourse among the members of the Association. All com- 
plaints against any miemb^r of this Association shall be presented to this 
committee, and if the committee shall be of the opinion that the matters 
alleged are of sufficieht importance, they will determine upon the course 
of procedure for the trial of the same; and shall give notice to the party 
charged of the nature of the complaint and the time of the trial thereof 
by the Association; all of which the complainant shall also be notified by 
the committee. 

ARTICLE VII. 

BESOLTTTIONS. 

Section 1. No resolutions complimentary to any officer or member, for 
any service performed, paper read or address delivered, shall be considered 
by this Association. 
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ARTICLE VIII. 
AMENDMENTS. 

Seotion 1. These By-Laws may be amended at any meeting of the 
APBOciation by a vote of two- thirds of those present; provided, that. a copy 
of the proposed amendment shall have been filed with the Secretary on or 
before the first day of such annual meeting. 



TEXAS BAR ASSOCIATION. 

[reprinted^ by permission, from the year book for TEXAS, 

1903.] 

Bar associations flourish in most of the States of the Union, but 
comparatively few of them are able to present a record of continu- 
ous and successful annual meetings for so many years as does that of 
Texas. The Association was organized at a meeting held in Galves- 
ton on the 15th and 17th days of July, 1882, in pursuance of a call 
for that purpose signed by all the judges of the appellate courts 
and by many leading lawyers throughout the State. The list of 
those issuing the call contains many names over which the memory 
of Texas lawyers loves to linger with tender reverence. They were 
0. M. Boberts, Geo. F. Moore, Eobert S. Gould, M. H. Bonner,- 
John W. Stayton, John P. White, J. M. Hurt, Sam A. Willson, 
E. S. Walker, A. T. Watts, W. S. Delaney, A. S. Walker, J. H. 
McLeary, A. W. Terrell, A. M. Jackson, C. S. West, John B. Rec- 
tor, W. P. Ballinger, T. N. Waul, A. H. Willie, Robt. G. Street, 
C. L. Cleveland, Throckmorton, Brown & Bryant, P. Chas. Hume, 
Philip C. Tucker, Prank B. Sexton, Thos. J: Devine, Jacob 
Waelder, James P. Miller, Thos. M. Harwood, Simkins & Simkins, 
Baker & Botts, Hutcheson & Carrington, George T. Todd, 'Walter 
Acker, J. A. Carroll, Marshall Pulton, E. G. Bower, Richard Mor- 
gan, Jr., A. H. Pield, A. W. De Berry, John E. Elgin, Sayles & 
Bassett, Hare & Head, Woods, Wilkins & Cunningham, Makemson, 
Pisher & Price. 

Hon. Thos. J. Devine was made the first President, with an im- 
posing array of Vice-Presidents, and Chas. S. Morse, Secretary, a 
position which he was destined to fill continuously for twenty years. 

A constitution and by-laws were adopted, and the first meeting 
of the organized society fixed for December of the same year, in 
Galveston. A list of over 300 members .appears in the published 
reports of this organization meeting. 

At the regular annudl meeting in December the Association 
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promptly showed that At took seriously the object professed in its 
constitution of advancing the science of jurisprudence and promot- 
ing the administration of justice. Its first action on meeting was 
to elect a presiding officer in the place of its President, who was 
absent, and to pass on applications for membership. The next was 
to name W. P. Ballinger, Geo. F. Moore, W. L. Prather, B. H. 
Bassett and T. J. Brown as a committee to prepare an amended 
judiciary article for the constitution to be urged on the Legislature 
at its next session. 

. It was an era of overburdened courts and delayed justice, and 
the Association struck promptly at the most crying abuse then 
existing in the administration of the law. 

Gen. ,T. N. Waul was elected President of the Association, and 
the next meeting fixed at Houston, in December, 1883. That ses- 
sion found the society fully embarked in its work. There were 
reports from the committees on Jurisprudence and Law Reform, on 
Judicial Administration and Remedial Procedure, from the special 
committee on Constitutional Amendment (that its proposed judi- 
ciary bill had succeeded only in getting introduced and referred), 
and other committees. A spirited debate was precipitated over a 
resolution from the committee first named, looking toward memor- 
ializing Congress in favor of steps to abolish the distinction be- 
tween law and equity in the procedure of the Federal courts. In 
giving its assent to this proposition, the Association vindicated its 
courage to attempt big things in spite of the failure of its attempt 
of the previous year upon the Constitution of its own State. 

The program of this meeting in the matter of addresses and 
papers assumed substantially the form, which has been pretty gen- 
erally maintained since that time. There was an address by the 
President on the year's changes in the statute law, an annual ad- 
dress by Hon. R. S. Walker, of the Commission of Appeals, upon 
^^The Bench and Bar of Early Days in Texas,^^ and papers by A. J. 
Peeler, Esq., of Austin, and Hon. Robert G. Street, of Galveston. 
The former dealt with "The Right of Land Owners of Texas to 
Protection,'^ a subject of timely interest in view of the fence cut- 
ting troubles then constituting a burning issue in the State; the 
latter with the perennial theme of "Texas Pleading.'^ 
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Hon. J. H. McLeary, of San Antonio, was chosen President for 
the ensuing year, and the adjournment was for a meeting in that 
city in November, 1884. 

Limits of space forbid a notice of the proceedings at the suc- 
cessive sessions of the Association. It met, as stated, in Novem- 
ber, 1884, at San Antonio; in May, 1885, in Austin; in July, 1886, 
at Dallas; September, 1887, at Waco; July, 1888; at Fort Worth; 
July, 1889, at Galveston, and at the same place and in the same 
month each year thereafter until 1902, when it went to Dallas, and 
there named San Antonio as its meeting place for the present y^r, 
This change in the place of meeting was due to a feeling on the 
part of a majority of the members that the interests of the Associa- 
tion would be served and its membership increased by bringing it 
in closer touch with the bar in different parts of the State, and the 
removal was accomplished with some reluctance, for Galveston had 
come to seem like the permanent home of the society, and the pro- 
* fession there had been untiring in hospitality and devotion to its 
advancement. 

During the twenty years of its active life it is believed that the 
Texas Bar Association has accomplished substantial good both for 
its members and for the State at large. J^any interesting addresses 
have been made and papers read by eminent lawyers. Besides those 
published in full in its printed proceedings, which have been issued 
each year for the benefit of its members, the annual reports of its 
various committees, especially those upon Jurisprudence and Law 
Reform, upon Remedial Procedure, and upon Legal Education, have 
brought before it, from time to time, the most interesting problems 
of legislation affecting our commonwealth and these reports have 
been orally 4iscu8sed in its meetings with zeal and ability by many 
of the best trained lawyers of the State. As examples, might be 
cited the full discussion, extending through several successive 
annual meetings, of the merits of the plan of land registration and 
transfer commonly known as the "Torrens system,'^ led by Judge 
Hill, of Livingston, whose reports from the committee having^ 
charge of the subject, with their exhibits in the way of pamphlets 
and correspondence, furnished a mine of information in regard to 
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the proposed legislation and the practical experience of the work- 
ing of the law in those jurisdictions where it had been adopted. 
Also might be mentioned the persistent efforts, but recently crowned 
with success, of the Committee on Legal Education and Admission 
to the Bar. 

If the recommendations of the Association in regard to legisla- 
tion have too often met the immediate fate accorded to its first 
effort in regard to the reform of the judiciary system, this by no 
means affords a measure of its influence for good. Interest has 
been awakened and information diffused by intelligent discussion 
of questions of practical importance in government, and the seed 
planted has borne fruit and will continue to do so, though the har- 
vest seems sometimes long delayed. Finall}^ the Association has 
steadily contributed to the maintenance of a high standard of pro- 
fessional ethics and to the promotion of cordial social relations and 
many warm friendships among its members. 

Though numbering in its list of members the names of many of 
the most eminent public men of the State, it seems to have become 
an unwritten law that the Presidency of the Association, which has 
been justly regarded as one of the blue ribbons of professional dis- 
tinction, should go, not to judge, or Governor, or Congressman, but 
to one known almost exclusively for his high rank as a practicing 
lawyer. By a similar custom, the Vice-Presidency has come to be 
regarded as the line of promotion to the Presidency. Much of the 
success of the Association has been due to the faithful services of 
Chas. S. Morse, Esq., who from the beginning has filled the labori- 
ous position of Secretary with zeal and devotion. The sense of 
loss by his untimely death last year was appropriately marked by a 
memorial page in the last published proceedings of the organiza- 
tion. 

Following are lists of the Presidents of the Association for each 
year of its existence; also of the persons delivering the respective 
annual addresses before it, and of the papers read and their sub- 
jects. The committee reports and matters made subject to general 
discussion, though often most interesting, are too numerous for 
notice. 
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PRESIDENTS OF THE ASSOCIATION. 

Thomas J. Devine, San Antonio, 1882 ; T. .N". Waul, Galveston, 
1882-3; J. H. McLeary, San Antonio, 1883-4; B. H. Bassett, Bren- 
ham, 1884-5; A. J. Peeler, Austin, 1885-6; T. J. Beall, El Paso, 
1886-7; W. L. Crawford, Dallas, 1887-8; F. Charles Hume, Gal- 
veston, 1888-9; H. W. Lightfoot, Paris, 1889-90; Norman G. Kit- 
trell, Houston, 1890-1; Seth Shepard, Dallas, 1891-2; John N. 
Henderson, Bryan, 1892-3; S. C. Padelford, Cleburne, 1893-4; 
Thomas H. Franklin, San Antonio, 1894-5; William L. Prather, 
Waco, 1895-6 ; William H. Clark, Dallas, 1896-7 ; William Aubrey, 
San Antonio, 1897-8 ; Frank C. Dillard, Sherman, 1898-9 ; Presley 
K. Ewing, Houston, 1899-00 ; M. A. Spoonts, Fort Worth, 1900-01 ; 
James B. Stubbs, Galveston, 1901-02; Lewis E. Bryan, Houston, 
1902-03. 

ANNUAL ADDRESSES. 

1883— Mr. Kiehard S. Walker, of Austin, "The Bench and Bar 
in the Early Days of Texas.^^ 

1884 — Mr. B. H. Bassett, of Brenham, "The Lawyer as a Citi- 
zen.^^ 

1886— Mr. Sawnie Eobertson, of Dallas, "The Death of Chan- 
cery.^^ 

1887— Mr. C. C. Garrett, of Brenham, "Conflict Between ' State 
and Federal Courts as to Jurisdiction of the Former Over Non- 
residents." 

1888 — Mr. F. Charles Hume, Esq., of Galveston, "Execution 
Process : Should the Legislature Extend It ?" 

1889— Mr. S. B. Maxey, of Paris, "The Federal Constitution." 

1893 — Mr. Thomas H. Franklin, of San Antonio, "Judicial Cen- 
tralization." 

1894— Mr. B. D. Tarleton, of Fort Worth, "Some Keflections on 
the Kelations of Capital and Labor." 

1895— Mr. 0. M. Eoberts, of Austin, "The Right and Duty of 
Coinage by the United States." 

1896 — Mr. Seymour D. Thompson, of Missouri, "Government 
by Lawyers." 
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1897— Mr. N. W. Finley, of Dallas, "Trusts, Combinations and 
Conspiracies in Restraint of Trade/^ 

1898— Mr. Sam J. Hunter, of Fort Worth, "Life Tenures of 
Office in a Republican Government." 

1899 — Mr. F. Charles Hume, of Galveston, "The Supreme Court 
of the United States.'' 

1900 — Mr. William Wirt Howe, of New Orleans, "Roman and 
Civil Law in the Three Amerieas." 

PAPEB8 BEAD. 

1883 — Mr. A. J. Peeler, of Austin, "Rights of Land Owners in 
Texas to Protection Against Governmental and Individual Aggres- 
sion in the Use and Enjoyment of Their Property.'' 

1883— Mr.' Robert G. Street, of Galveston, "Texas Pleadings." 
1884 — Mr. 0. M. Roberts, of Austin, "Legal Education and 
Admission to the Bar." 

1889— Mr. 0. M. Roberts, of Austin, "Law and Pleading." 
1890— Mr. B. H. Bassett, of Dallas, "The Model Brief." 
1891 — Mr. J. M. Avery, of Dallas, "Liability of an Organizer of 
a Corporation for Its Acts." 

1892 — Mr. C. C. Garrett, of Brenham, "Limitation of Actions 
When There is a Trustee Authorized to Sue." 

1892— Mr. S. C. Padelford, of Cleburne, "Government." 
1893— Mr. H. Teichmiieller, of La Grange, "The Homestead 
Law." 

1893— Mr. T. S. Reese, of Hempstead, "Criminal Law." 
1893— Mr. John G. Winter; of Waco, "Community Law." 
1893 — Mr. Richard Morgan, of Dallas, "Receiverships." 
1893— Mr. James C. Scott, of Fort Worth, "Private Corpora- 
tions." 

1894— Mr. E. B. Perkins, of Greenville, "The Statutory Craze." 
1894 — Mr. Robert G. Street, of Galveston,. "Medical Jurispru- 
dence." 

1894 — Mr. Edwin Hobby, of Houston, "The Legal Profession: 
Its Value, Importance and Influence." 

1894 — Mr. Charles S. Todd, of Texarkana, "Assignments for the 
Benefit of Creditors." 



M TBZA8 BAB A8SO0IATIOK. 

1894— Mr. Norman 6. Kittrell, of Houston, "The Criminal Law 
of Texas and Its Administration/^ 

1894— Mr. T. H. Cdnnjer, of Eastland, "Juries and Jury Trials.'' 

1894— Mr. T. F. Garwood, of Gonzales, "The Eespect Due by 
Members of the Bar to the Judiciary." 

1896— Mr. George W. Davis, of Dallas, "Texas Pleadings.'' 

1895— Mr. Wm. H. Clark, of Dallas, "Deeds of Trust Preferring 
Creditors." 

1895 — Mr. John G. Tod, of Houston, "Administration of Com- 
munity Property by the Survivor." 

1895— Mr. B. L. Baits, of the University of Texas, "Some Beftec- 
tions Concerning Legal Education." 

1896— Mr. E. J. Simkins, of Dallas, "Proper Subjects of Leg- 
islation." 

1896— Mr. F. W. Ball, of Fort Worth, "A Desultory Denuncia- 
tidn of Texas Law and Procedure." 

1896 — Mr. H. Teichmueller, of La Grange, "Judge and Jury." 

1896 — Mr. A. E. Wilkinson, of Denison, "A Beview of Some 
Becent Noteworthy Decisions by the Higher Courts of Texas." 

1896— Mr. John Dowell, of Austin, "The Symbolism of Com- 
merce — Trade Mark." 

1897 — Mr. Leroy G. Denman, of San Antonio, "Our Present 
Judicial System : Its Advantages and Defects." 

1897— ^Mr. Joseph Spence, Jr., of San Angelo, "A Beview of 
Becent Noteworthy Decisions of the Higher Courts of Texas." 

1897— Mr. M. A. Spoonts, of Fort Worth, "A Divided Alle- 
giance." 

1897— Mr. Presley K. Ewing, of Houston, "The De Facto Wife." 

1897— Mr. Wm. Aubrey, of San Antonio, "Mob Law." 

1897— Mr. B. B. Webb, of Fort Worth, "Some Needed Beforms 
in Our Beal Estate Laws." 

1898 — Mr. Norman G. Kittrell, of Houston, "Needed Beforms in 
the Assessment and Collection of Taxes." 

1898— Mr. George E. Miller, of Wichita Falls, "Some Features ^ 
of the Uniform Bankruptcy Law."' 

1898 — Mr. Jonathan Lane, of La Grange, "Our Courts." 
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1898— Mr. W. A. Kincaid, of Galveston, "In the Known Cer- 
tainty of the Law is the Safety of All." 

1898— Mr. B. K. Webb, of Fort Worth, "A Eeview of Kecent 
Noteworthy Decisions of the Higher Courts of Texas.'^ 

1899 — Mr. T. S. Keese, of Houston, "A Plea for Exactness and 
Certainty in the Law." 

1899 — Mr. Edward F. Harris, of Galveston, "Some Kecent Note- 
worthy Decisions in ,Civil Cases by the Higher Courts of Texas." 

1899— Mr. W. C. Wear, of Hillsboro, "Admission to the Bar." 

1899 — Mr. Philip Lindsley, "Humorous Keport of Annual Meet- 
ing of the Tennessee State Bar Association." 

1900— Mr. J. B. Dibreil, of Seguin, "The Legislative Function." 

1900— Mr. J. A. Holland, of Orange, "The White Man's Burden, 
from a Legal Standpoint." 

1900 — Mr. A. E. Wilkijison, of Austin, "Law and Literature." 

1900— Mr. Edwin B. Parker, of Houston, "Anti-Eailroad Per- 
sonal Injury Litigation in Texas." 

1901 — Mr. John G. Tod, of Houston, "Eecent Noteworthy Deci- 
sions of the Texas Courts." 

1901— Mr. Norman G. Kittrell, of Houston, "The Barker Case." 

1902 — Mr. Maco Stewart, of Galveston, "The Story of a I^and 
Title." 

1902 — Mr. John Charles Harris, of Houston, "Trial by Jury in 
Civil Causes." 

1902 — Mr. Yancey Lewis, of the University of Texas, "The 
Rights of Kiparian Owners in the Matter of Irrigation." 
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PRESIDENT'S ANNUAL ADDRESS 

DELIVERED BEFORE THE 

TEXAS BAR ASSOCIATION, 



BY 



HON. LEWIS K. BEYAN, 

OF HOUSTON, 
PRESIDENT OF THE ASSOCIATION. 



Gentlemen of the. Texas Bar Association: 

The By-Laws of the Texas Bar Association provide : 
"The President shall open each meeting of the Association with 
an address, in- which he shall communicate the noteworthy changes 
in statutory and constitutional law, and especially such changes as 
afl'ect the development and progress of the law and tjie adminis- 
tration of justice." 

Since the last meeting of this Association, there have been held 
sessions of the Federal Congress and the Legislature of the State 
of Texas, at which the hereinafter mentioned noteworthy changes 
in statutory law have taken place ; and an amendment to the State 
Constitution has been adopted by a vote of the people. 

FEDERAL LEGISLATION. 

It is believed that the following eight enactments of the last ses- 
sion of Congress will comprise all that would be proper to be 
noticed in this address : 

(1) A new division of the Eastern Judicial District of Texas 
was constituted out of the counties of Bowie, Franklin and Titus; 
and the terms of the Circuit and District Courts of the United 
States, for said district, were required to be held twice in each year 
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at the City of Texarkana, at such times as the judges of said courts- 
might fix, until otherwise provided by law. 

(2) The Circuit Court of Appeals of the Fifth Judicial Cir-^ 
cuit of the United States was authorized and required to hold one 
term of said court in the City of Fort Worth, in the State of 
Texas, on the first Monday in November^, in each year ; and all 
appeals, writs of error, and other appellate proceedings which maj- 
be taken or prosecuted from the Circuit or District Courts of the 

.United States in the State of Texas, to the Court of Appeals of the 
Fifth Circuit, should be heard and disposed of by said Court of 
Appeals at the terms of the court held in Fort Worth, and that the 
court could hjear appeals or writs of error wherever the said court 
should sit in cases of injunction and , in all other cases which,, 
under the statutes and the rules or in the opinion of the court, 
were entitled to be brought to a speedy hearing. It was further 
provided that the said court could hold other terms in the City of 
Tort Wor{h, or in such other places in the said Fifth Judicial Dis- 
trict as said court may from time to time designate. 

(3) The salary of all Federal judges from the Supreme Court 
down, were generally increased, some twenty-five per cent, some- 
not quite so much. This act is worthy of notice because of the 
tendency to make the judiciary independent pecuniarily, as well as- 
to attract the very best talent in the profession to the bench. 

(4) An act to expedite the hearing and determination of suits 
in equity, pending or hereafter brought under the act of July 2,. 
1890, entitled ^^An Act to Protect Trade and Commerce Against 
Unlawful Eestraints and Monopoly,^' etc., provides, that in any suit 
in equity brought under said act to protect trade and commerce, 
etc., wherein the United States is the complainer, the Attorney 
General may file with the clerk of such court a certificate that, in 
his opinion, the case is of general public importance, and that a 
copy of the same shall be immediately furnished by such clerk to" 
each of the circuit judges of the circuit in which the case is pend- 
ing; and thereupon such case shall be given precedence over others 
and in every way expedited, and to be assigned for hearing at the 
earliest practicable day, before not less than three of the circuit 
judges of said circuit, if there be three or more; and if there be- 
not more than two circuit judges, then before them and such 
district judge as they may select. In the event the judges sitting 
in such case shall be divided in opinion, the case shall be certified 
to the Supreme Court for review in like manner as if taken there 
by appeal as hereinafter provided. It is further provided that in 
such cases an appeal from the final decree of the Circuit Court will 
lie only to the Supreme Court and must be taken within sixty days^ 
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from the date of entry thereof. The effect of this enactment is to 
avoid the delays which often arise in cases of this character and it 
seeks to compel an early hearing in the Circuit Court ; and then hy 
providing for a direct appeal to the Supreme Court avoids the 
further delay by an apeal to the Circuit Court of Appeals. The 
famous Northern Securities case, recently^ decided at St. Paul, 
Minnesota, by three judges, under this act, wherein the attorney 
general filed the certificate required to the effect that the case was 
one of general public importance, and the speedy trial therein 
involviDg such large interests, demonstrates the wisdom of this 
act. , 

(5) The bankruptcy law was amended in some important 
particulars, the most important provision being in regard to pre- 
ferred creditors. Under the law prior to the amendment, those 
who had received payments from a person within four months prior 
to his being declared a bankrupt, could not have other claims 
proven up without surrendering the amount received. This pro- 
vision was modified so as to allow the creditor to retain the money 
received, unless the previous payment was fraudulent. Four new 
objections to a discharge are provided by the amendment to pre- 
vent persons from going through bankruptcy, the most important 
of which are giving of a false mercantile statement or the making 
of fraudulent transfer of property, and it is also forbidden to a 
voluntary bankrupt to go through bankruptcy more than once in 
six years. Another amendment provides that the appointment of 
a receiver for a corporation which is insolvent, is an act of bank*- 
ruptcy, entitling the creditors to choose their own trustee. The 
Federal Courts are given concurrent jurisdiction of suits to 
recover property which has been fraudulently transferred. There 
is an increase of the fees of referees and trustees of about fifty per 
cent over the fees allowed by the previous law, and prohibiting the 
courts from allowing greater fees than the law permits in any case. 
To the list of debts from which a bankrupt can not be relieved by 
a discharge in bankruptcy are added those for alimony due or to 
become due, or maintenance or support of wife or child, or for 
seduction of an unmarried female, or for criminal conversation. 
The list of corporations which may go into bankruptcy is increased 
by adding mining corporations. 

(6) An act to further regulate commerce with foreign nations 
and among the States was an effort on the part of Congress to 
respond in a measure to. the repeated requests of the Interstate 
Commerce Commission for more power and better method by which 
to enforce the provisions of the Interstate Commerce Law. Under 
.the law as first enacted, the agents and officers of the corporations 
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were subjected to fine and imprisonment for violation of the Inter- 
state Commerce Act ; while under the present act, the corporation^ 
itself, is fined for any violation of the laws. The imprisonment 
feature of the old law is done away with and a fine of not less than 
$1000 and not more than $20,000 is made the penalty for a viola- 
tion of the law. The act of any person or employe of the common 
carrier acting witbm the scope of his employment shall in every 
case be also deemed to ^e the act of such carrier as well as that of 
the person. It is also provadoS that in any suit instituted by the 
Interstate Commerce Comnii^sioto ' j^gainst the carrier, there may 
be included as parties all person^) ' iriter^sted in or aifected by the 
writ, regrdation or practice under coasiSe^i'ati.on, etc., and decrees 
may be made with reference to and against stieb^additional parties 
in the same manner, to the same extent, and siibject to the same 
provisions as are authorized by law with respect to tjaVr^ers^ ^ Under 
the old law, the Commission could not first institute" st^it -i^ the 
Circuit Court before trying the question or matter itself ; but under 
the present law, the Commission can have suit brought at once in 
the Circuit Court of the United States and it is required that the 
court shall expedite the hearing in every possible manner; upon 
being satisfied of the truth of the allegations of the petiti'»n, the 
court shall enforce the observation of the public tariff or direct 
and require a discontinuance of such discrimination by proper 
orders, writs and process. In this act full power and authority i& 
given to the Commission to compel the attendance of witnesses 
for both parties and the power to require the witnesses to answer 
on all subjects relating directly or indirectly to the matter in 
controversy, and to compel the production of all books and papers, 
both of the carrier and the shipper, which relate directly or indi- 
rectly to. such transaction ; and the claim that such testimony or 
evidence may tend to criminate the person giving such evidence 
shall not excuse such person from testifying or such corporation 
producing its books and papers, but no person shall be prosecuted 
or subjected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he may testify or 
produce evidence, documentary or otherwise, in such proceeding. 

(7) By the act approved February 14, 1903, there was created a 
new executive department, styled "The Department of Commerce 
and Labor," and providing for a secretary of commerce and labor,, 
with all the powers, duties and privileges of the heads of other 
executive departments. The act provides: "That it shall be the 
province and duty of said department to foster, promote and 
develope the foreign and domestic commerce, the mining, manufac- 
turing, shipping and fishery industries, the labor interests, and the 
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In view of the declaration in our State Constitution that "A 
general diffusion of knowledge is essential to the preservation of 
the liberties and rights of the people/' it seems strange that the 
payment of a poll tax should be deemed of more importance than 
that the voter should be able to read and write. It is to be hoped 
that some day the educational qualification will also be embraced 
in our law. 

The Twenty-eighth Legislature at its regular session passed 145 
bills, which became effective as laws. Nearly half of these were 
local in their character /or were appropriation and relief bills, which 
need not be mentioned in this connection. The special session of 
the Legislature, called immediately after the adjournment of the 
regular session, passed thirteen bills which became laws, including 
five appropriation bills. An attempt will be made to group the 
several bills, where noteworthy, bearing upon the same subject and 
indicate' the change in the law in as few words as possible and 
refer to the page of the published laws for the particular enact- 
ment. 

RAILROADS, INCLUDING STREET, SUBURBAN AND BELT LINES. 

There were thirteen enactments concerning steam, street and 
suburban rail-ways, of which eight deserve mention, viz. : 

1. Chapter 21, page 29, was an act authorizing local suburban 
railways to issue stocks and bonds or either and also to increase 
its stocks and bonds or either without the control of the Kailroad 
Commission in all cases where the Eailroad Commission decides 
that it had no authority or jurisdiction of tho issuance of stocks 
and bonds by such suburban railway. This act seems to have loeen 
in response to the decision of the Supreme Court of Texas in the 
case of the Sherman and Denison Interurban EaiLway, in which it 
was held that th^ Railroad Commission had no jurisdiction of 
local suburban railways not exceeding ten miles in length from the 
corporate limits of any city or town. 

2. Chapter 65, page 90, provides that no corporation, except one 
chartered under the laws of the State of Texas, shall be authorized 
or permitted to construct, build, operate, acquire, own or maintain 
any railway within this State. 

3. Chapter 68, page 93, gives the Eailroad Commission power 
to require a railroad to build sidings and spur tracks sufficient to 
handle the business tendered such railroad. 

4. Chapter 99, page 131, authorizes a railroad to build a second 
track on its right of way and to issue stocks and bonds in an amount 
equal to the reasonable cost of such improvements, and in determin- 
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ing the right to issue such stock and bonds the Eailroad Commis- 
sion shall not consider the amount of outstanding stocks, indebted- 
ness or bonds previously issued and secured by lien upon the prop- 
erty of such corporation theretofore constructed. 

5. Chapter 107, page 162, is an amendment of article 4560e, 
Revised Statutes, making it the duty of the railway agent at a sta- 
tion to post a bulletin thirty minutes before schedule time of arrival 
of passenger trains if the train is on time, and if not on time, to 
state how late the train is and to continue every thirty minutes to 
post the bulletins stating the time of the probable arrival of such 
train ; and also requiring the agent to keep the waiting room pro- 
vided for passengers, lighted and heated, and making it a misde- 
meanor for failure to do so. 

6. Chapter 129, page 204, adds subdivision 61 to article 642, 
Revised Statutes, authorizing the formation of corporations for the 
construction and operation of intemrban electric railways, giving 
them right of eminent domain, and providing that if the railway 
carries freight, it shall be subject to control of the Railroad Com- 
mission. 

7. Chapter 117, page 183, gives the Railroad Commission power 
to further regulate passenger train service by requiring all passen- 
ger trains to stop for a time sufficient to receive and let off passen- 
gers at ^uch stations as may be designated by the commissioners, 
and that four trains each way carrying passengers for hire or so 
many which run daily, Sundays excepted, be required to stop as 
aforesaid at all, county seat stations. This act was doubtless 
intended to prevent through trains from passing certain towns on 
th'^ir lines, and especially county seats. For an ambitious town 
to be made a mere whistling station was not only to deprive it of 
desired additional traveling facilities, but, of course, was hurtful 
to its sense of dignity and importance. Under this law county 
seats are absolutely protected and the Railroad Commission is 
expected to do the rest for those that are not county seats. 

8. Chapter 11, page 21, of the acts of the special session amends 
artiqle 4494, which requires railroads to start and run their cars 
at regular times, etc., by adding the following: "Failure on 
the part of railroad companies to comply with the requirements of 
this article shall be deemed an abuse of their rights and privileges 
and subject to regulation and correction by the iftailroad Commis- 
sion.^' 

CIVIL PRACTICE AND PROCESS. 

There were seven enactments affecting the civil practice and 
process as follows, viz.: 
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1. Chapter 25, page 32, provides that the court may grant 
twenty days after the adjournment of the term for approval and 
filing of statement of facts and bill of . exceptions ; and judges 
whose terms of office may expire before the adjournment of the term 
of court, at which a cause is tried, or during the period of twenty 
days after such adjournment;, may approve such statement of facts 
or bill of exceptions. The extension of time from ten to twenty 
days after adjournment of court to file statement of facts is to be 
commended ; but permitting a bill of exceptions to be filed so long 
after trial of the case is of doubtful propriety, and where no stenog- 
rapher is used, will result in sharp controversies between opposing 
counsel, and often force the judge to make up the bill of excep- 
tions. 

2. Chapter 39, page 55, amends article 1316, Kevised Statutes, 
so as to require the judge to deliver a written charge to the jury 
unless the parties to the suit expressly waive the same. Heretofore 
it was optional with the judge whether to deliver a charge or not. 

3. Chapter 47, page 66, amends article 1322, providing for serv- 
ice on incorporated companies and joint stock associations, so that 
if the president, secretary or treasurer does not, nor either of them, 
reside in the county in which suit is brought, and such company 
or association has no agent representing such company or associa- 
tion in the State, and in suits against receivers of railroad com- 
panies under the same circumstances service may be had upon any • 
agent of the corporation, joint stock company or receiver in the 
State. 

4. Chapter 58, page 81, amends article 4905, Revised Statutes, 
prescribes the duties of sheriffs when process is placed in their 
hands by adding constables, and also by adding that the officer 
shall state at what time and place the process was served, as well' 
as the distance actually traveled in serving such process. 

5. Chapter 60, page 84, provides for the appointment of an 
official stenographer for the district courts by the judges of such 
courts, who shall hold his office during the pleasure of the court. 
The stenographer shall be examined by a committee composing 
three members of the bar, and he shall be able to write at the rate 
of at least 120 words per minute for five consecutive minutes, and 
transcribe the same with accuracy. The stenographer shall attend 
all sessions of the court and take full stenographic notes of the 
evidence, and objections to admissibility of testimony, and rulings 
of the court thereon, and exceptions taken to said ruiings, and pre- 
serve such notes and furnish to any person a transcript of all or 
any part of same upon payment of fifteen cents per folio of one 
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hundred words for each transcript furnished, -and if the person 
request that the notes be transcribed in narrative form^ the stenog- 
rapher shall be paid fifteen cents per folio of one hundred words 
computed on number of words in such narrative transcript. A 
stenographer's fee of three dollars is to be taxed up as costs in every 
case except suits for collection of delinquent taxes. The ofiicial 
stenographer may, with consent of the court, appoint one or more 
deputies. In judicial districts composed of one county, the com- 
missioners court shall pay the official stenographer five dollars per 
day for each day he attends upon court, out of the general funds 
of the county; but in those districts composed of more than one 
county, the stenographer is paid out of the fund created by taxing 
and .collecting three dollars stenographer's fee, taxed as costs in 
each civil suit. 

6. Chapter 77, page 104, makes an important change in the 
manner of advertising sales of real estate under execution or order 
of sale by amending article 2366, Kevised Statutes, and entirely 
repealing article 2367 of said statutes. The law as amended 
requires such sales to be advertised by publication in the English 
language once a week for three consecutive weeks preceding the 
sale, in some newspaper published in the county, the first of which 
publication shall appear not less than twenty days immediately 
preceding the day of sale. It is provided that in no case shall the 
fee for advertising in a newspaper exceed five dollars, and if no 
newspaper published in the county is willing to publish the notice 
for the compensation fixed by law, or if there be no newspaper pub- 
lished in the county, then the officer shall post -the notices in three 
public places as heretofore. The officer making the levy shall give 
the defendant or his attorney written notice of such sale either in 
person or by mail, thus changing the previous law which required 
the defendant to be served in person with notice where he lived in 
the county. 

7. Chapter 9, page 15, Special Laws, first called session, amends 
article 3139 of the Eevised Statutes with regard to the qualifica- 
tions of jurors so as to provide that when it shall be made to appear 
to the court that the requisite number of jurors, who have paid 
their poll taxes, can not be found within the, county, the court may 
dispense with the requirement of the payment of poll taxes as a 
qualification for service as a juror. 

AMENDMENTS TO THE PENAL CODE. 

There were nine enactments affecting the Penal Code, of which 
six may be mentioned, as follows : 



108 APPENDIX. 

1. Chapter 40, page 55, amends articles 402, 403, 404, 405, 406 
and 407, chapter 6, title 11, of the Penal Code concerning the sale 
of intoxicating liquors, and adds article 407a, so as to include 
"school districts" and "subdivision of a county,^' so as to prohibit 
sale of liquor in such territory where local option had been adopted 
therein; and requires physician^s prescriptions for liquor in a local 
option district, to be filed each month by the druggist with the 
clerk of the district court, to be kept by the clerk for three years. 

2. Chapter 51, page 69, prohibits any one knowingly to sell or 
give or cause to be sold or given any spirituous, vinous or malt 
liquors, or medicated bitters capable of producing intoxication to 
any person who is an habitual drunkard, and provides a fine of 
not less than twenty-five nor more than one hundred dollars 
for the violation of the law. The law defines an habitual drunkard 
as one who makes it a habit to get drunk, or who habitually becomes 
intoxicated by the voluntary use of intoxicating- liquors. 

3. Chapter 50, page 68, prohibits pool selling, book making, 
taking or accepting any bet on any horse race, and subjects the 
offender to a fine of not less than two hundred nor more than five 
hundred dollars and imprisonment in the county jail for not less 
than thirty nor more than ninety days ; and also provides that if any 
person shall buy, pool or otherwise wager anything of value on any 
horse race at any time or place, he shall be punished by a fine of 
not less than twenty-five nor more than one hundred dollars; and 
if any owner or lessee of any property shall permit same to be used 
as a place for the sale of pools, book making, or wagering on any 
horse race, he shall be punished by a fine of not less than two hun- 
dred nor more than five hundred dollars and imprisonment in the 
county jail for not less than thirty nor more than ninety days. 

4. Chapter 103, page 159, so amends article 804, chapter 3, of 
the Penal Code as to strike out the words "and posted;" also the 
words "or in any manner depredate on the same;" and adds words, 
"Provided further, that this act shall not apply to enclosures includ- 
ing two thousand acres or more in one enclosure." As am':^nded, 
the law now punishes any one who, without consent of owner, shall 
hunt or fish upon land of another which is enclosed and posted; 
provided, less than 2,000 acres be enclosed. 

5. Chapter 104, page 160, amends article 605, title 15, chapter 
3, of the Penal Code so as to increase the maximum punishment for 
assault with intent to murder from seven to fifteen years. 

6. Chapter 136, page 221, amends article 967, chapter 3, title 
18, and article 969 of the Penal Code, so as to eliminate the fine 
as an alternative punishment for seduction, and increases the pun- 
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ishment by making the penalty confinement in the penitentiary 
not less than two nor more than ten years (the maximum punish- 
ment formerly was five ye^-rs) ; and also provides that if the par- 
ties marry before defendant pleads to the indictment, but after 
. indictment is found, the case shall remain on the docket for two 
years to be dismissed then if he has lived with his wife and treated 
her kindly; but if he deserts her or treats her in such manner as 
to entitle her to a divorce, then the prosecution to be revived, and 
the wife can testify against him. If defendant, in good faith, 
oilers to marry the female before pleading to the indictment and 
she refuses him, such refusal ends the prosecution. 

CODE OF CRIMINAL PROCEDURE. 

There were six enactments amending and adding to the Code 
of Criminal Procedure, of which two may be mentioned, as follows : 

1. Chapter 124, page 194, amends article 63, chapter 1, title 2, 
so as to provide that when two or more courts have concurrent juris- 
diction of any offense the court in which an indictment or a com- 
plaint shall first be filed shall retain jurisdiction of said offense 
to the exclusion of all other courts. 

2. Chapter 9, page 15, first special session, amends articles 378, 
393, 394, 6(68 and 673 concerning the qualifications of jurors, so 
as to permit the court to dispense with the requirement of the pay- 
ment of poll taxes, as a qualification for service as a juror when- 
ever the requisite number of jurors who have paid their poll taxes 
can not be found within the county. 

PUBLIC SCHOOLS. 

There were twelve enactments affecting the public schools, of 
which three may be noted here, as follows, viz. : 

1. Chapter 48, page 66, provides that departments for instruc- 
tion in manual training and in the art of teaching manual train- 
ing, shall be instituted as soon as practicable in each of the State 
normal schools in Texas. It is also provided that the State Board 
of Education may appropriate not less than one hundred dollars 
aud not to exceed five hundred dollars for any common school or 
independent school district which has made an appropriation for 
the purpose of securing and establishing an equipment for instruc- 
tion in manual training, and but one district in each county shall 
be thus aided, and then only upon the recommendation of th^ State 
Superintendent. 

2. Chapter 54, page 74, requires the directors of the Agricultural 
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and Mechanical College to establish there a department for instruc- 
tion in the history and practice of the art of textile and kindred 
branches of industry, whose main purpose shall be to train students 
in the history and practice of cotton manufacture, in all its 
branches, from the raw cotton to the finished fabric ; and the board 
is invested with power to erect the building and to purchase the 
necessary machinery and equipment to establish and maintain such 
department, and the sum of fifty thousand dollars is appropriated 
therefor. This enactment, together with the one preceding, of a 
similar import, applying to the common school and independent 
school districts, would seem to indicate a well defined and determ- 
ined effort on the part of the people of Texas to educate their chil- 
dren with a view, to making Texas a manufacturing State. 
Coupled with the effort in many portions of the State to establish 
cotton manufactories within recent years, ' it would seem to be 
especially significant of the future of Texas as a manufacturing 
State. 

3. Chapter 118, page 184. amends article 3905 so as to make 
the scholastic age from 7 to 17 years of age, thus changing the 
minimum age from 8 to 7. 

EMPLOYER AND EMPLOYE. 

There are four enactments pertaining to employers and employes, 
as follows, viz. : 

1. Chapter 28, page 40, forbids the employment of any child 
under the age of 12 years in any mill;, factory, manufacturing 
establishment or other ests^blishment using maehinery, and a viola- 
tion of the law is punishable by a fine of not less than fifty dollars 
and not more than two hundred dollars for each day viokted ; and 
forbids the employment in any such mill, factory, etc., of any child 
between the age of 12 and 14 who can not read and write simple 
sentences in the English language, and providing a similar pun- 
ishment for violation of the law; with the proviso, however, that 
any child between 12 and 14 years who has a widowed mother or 
parent incapacitated to support it may be employed between the 
hours of 6 A. M. and 6 p. m. ; but such incapacitated parent must 
have no meaiis of support other than the labor of such child. It is 
further forbidden to employ any child under the age of 16 years 
to labor in or about any mine, distillery or brewery. A violation 
of this law is punished by fine of not less than fifty nor more than 
two hundred dollars. 

2. Chapter 31, page 43, prohibits any railway corporation or 
receiver from working any conductor, engineer, fireman, brakeman. 
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train dispatcher, telegraph operator, or any trainman, for more 
than sixteen consecutive hours without giving him at least eight 
hours rest thereafter, except in case of casualty upon such railroad, 
and also excepting from the operation of the act employes of sleep- 
ing car companies, and providing a penalty of not less than one 
hundred nor more than one thousand dollars for each offense. 

3. Chapter 63, page 89, forbids any employer to coerce or 
require any employe to deal with or purchase any article from any 
particular person, place or store; and makes it unlawful for such 
employer to punish or black-list any employe for failing to deal 
with any person or at any place, etc. The violation of this act is 
punished by a fine of not less than fifty nor more than two hun- 
dred dollars. 

4. Chapter 76, page 103, prohibits any mine being worked by 
employes unless there are, in connection with every seam or stratum 
of coal or ore worked in such mine, not less than two openings or 
outlets separated by a stratum of not less than one hundred and 
fifty feet at the surface, and not less than thirty feet at any place, 
at which openings or outlets safe and distinct means of ingress 
and egress shall* at all times be available for the persons employed 
in such mines; and that the escapements, shafts or slopes shall be 
fitted with safe and available appliances by which the employes 
of the mine may readily escape in case of accidents; and in any 
slopes used as haulage roads, where the dip or incline is ten degrees 
or more, there must be provided a separate traveling way, which 
shall be maintained in a safe condition for travel and kept free 
from dangerous gases. Time is given for owners of mines now 
open in which to comply with this law, ranging from one year to 
two years; and a violation of the law is punished by fine of not 
less than two hundred nor more than five hundred dollars. 

REAGAN COUNTY. 

The Legislature created the county of Reagan out of the county 
of Tom Green, and in naming it gave it the .name of the most 
distinguished living citizen of the State of Texas. This is an act 
that is noteworthy in that it is a recognition by the State of Texas 
of the public services of a man who was district judge in Texas 
fifty years ago and whose sincerity of purpose, unswerving integrity, 
unselfish patriotism, great ability and force of character, displayed 
for over a half century in the service of his State and country, 
have so endeared him to the people of Texas. 
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REGULATING GRANTING OF LICENSE TO ATTORNEYS AT LAW. 

This is one of the most important acts of the last Legislature, 
both in its bearing upon the legal profession and the public. The 
gist of the law may be summarized as follows : 

1. It is made the duty of the Supreme Court to prescribe a 
course of study to be pursued and the subjects in which applicants 
shall be examined in writing, and such general rules governing 
siich examinations as said court may find necessary, and that the 
same shall be uniform throughout the State; and the answers shall 
be graded and the applicant shall make a grade of not less than 50 
in ^11 branches, and a general average of not less than 75. 

2. Each of the Courts of Civil Appeals shall appoint a Board 
of Legal Examiners for their respective districts, consisting of 
three members possessing the same qualifications required for eligi- 
bility to the ofiice of district judge, and it is the duty of said board 
to examine in writing all applicants for license, and the board shall 
hold not less than four sessions in each year at the place where 
their respective Courts of Civil Appeals are located, and may hold 
their sessions in other parts of their districts, if they think proper 
to do so. 

3. The application for license shall be accompanied with a cer- 
• tificate from the commissioners court of the county of the appli- 
cant's residence that he has been a resident of the State at least 
six months, that he is 21 years of age, and that he has a good repu- 
tation for moral character and honorable deportment, and shall 
also furnish such other evidence of moral character and honorable 
deportment as may be required by the rules of the Supreme Court, 
and shall appear at some meeting. of said bgard within six months 
next after making such application and be examined as prescribed 
by the rules of the Supreme Court and said act; and when any 
applicant, upon examination, is refused license, all subsequent 
applications by such applicant must be made to the same Board 
of Legal Examiners that refused the license. 

4. All applicants who make the required grade shall be granted 
by the board a permanent license to practice in all the courts of the 
State; and all persons must stand the examination. A resident 
attorney immigrating to the State with the view of permanently 
residing herein, and who has a license to practice in the courts of 
record in another State, may file his license, together with a cer- 
tificate of a good reputation for moral character and honorable 
deportment, given under the hand and seal of the judge of a court 
of record of the county or district of his residence in the State 
from which he removes, which certificate must be of date not 
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exceeding three months prior to removal, and be examined in the 
same manner as resident applicants. An applicant must pay a fee 
of ten dollars to the Board of Examiners. 

• 5. The Board of Examiners are required to keep a record of all 
applicants and the grades made by them, and abstract of all licenses 
issued, which record shall be kept in the office of the clerk of the 
respective Courts of Civil Appeals. 

6. The act further provides that attorneys desiring their names 
entered on the rolls of the Supreme Court shall forward their 
license and diploma to the clerk of the Supreme Court, who shall 
enter the name of said attorney on the roll of said court and return 
said license and diploma without charge. The importance of this 
act to the profession, and to the people at large as well, can hardly 
be overestimated. It insures a uniform standard of admission to 
the bar throughout the State, in place of the practical lack of 
standard that has heretofore existed, and it also places it within 
the power of the Supreme Court to make the standard of admission 
to the bar such as it should have been in the past. In view of the 
fact that the law department of the State University is a part of 
a State institution, and as these Boards of Examiners and the 
method provided for in this act are State institutions, it would 
seem that the standard of admission throughout the State to be 
prescribed by the Supreme Court should be made, as nearly as 
practicable, the same that is necessary to graduate from the law 
department of the State University ; and, for one, I can not express 
too emphatically a hope that this Association at this meeting will 
unanimously request the Supreme Court of Texas to prescribe such 
a course of study and such a method of examination as, in effect, 
will make the standard for admission before one of these Boards 
of Legal Examiners the same as the standard for a graduate of 
the law department of the State University. In view of the fact 
that this question of the necessity for a change for the better in 
the method of admitting members to the bar has been repeatedly 
discussed in the meetings of this Association, and such a change 
and elevation of the standard of admission repeatedly recommended ' 
by this Association, I can not refrain from congratulating the Asso- 
ciation upon the fact that the author of the billjn the Legislature 
was Senator R. V. Davidson, of Galveston, who for so long has 
been an active member of the State Bar Association, and that it 
was largely through his earnest advocacy the bill became a law. 
It is a striking example of the good arising from the agitation 
and discussion of such questions at the annual meetings of this 
Association. 

8-B 
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EXTERMINATION OF PRAIRIE DOGS. 

This enactment provides for a vote in a county by the freeholders 
thereof to determine whether or not the prairie dog shall be exter- 
minated in the county. It having been determined that the prairie 
dog shall be exterminated, it thereafter becomes unlawful for any 
owner or lessee of land to permit any prairie dog to run at large 
on such land; and if the dog does run at large and injures his 
neighbor, the owner or lessee so in default is made liable in dam- 
ages to his neighbor, which damages are fixed at two dollars and 
' fifty cents per month. This legislation would seem to be unique 
in that it makes it unlawful for an owner of land to permit a wild 
animal to remain upon same, and is, in effect, indirectly requiring 
the owner to destroy such wild animal or pay damages to his neigh- 
bor for his failure so to do. It is suggested that the boll weevil 
might be exterminated in this way, and the Legislature passing 
sucll a bill be awarded the $50,000 reward offered by the last Legis- 
lature for an effective remedy for the weevil. If this solemn 
enactment of the Legislature of Texas effects its object, we have 
laid out before us a vista of legislation, the possibilities of which 
are startling to consider. Medical science having discovered that 
the pestiferous mosquito is responsible for the spread of contagious 
diseases, we may confidently count upon the prompt exterminatioix 
of this insect; and the tick, which has caused so much loss and 
trouble to stockmen by the spreading of "Texas fever^^ among cat- 
tle,, will soon read his epitaph in the laws of Texas. 

INSURANCE. 

Chapter 69, page 94, purports to be an act to amend article 58 
of the Revised Civil Statutes, relating to insurance, by adding 
thereto chapter 5, embracing articles 3096aa, 3096bb, 3096cc, 
3096dd, 3096ee and 3096eee, the substance of which enactment is 
that no insurance contract shall be held void because of immaterial 
misrepresentations made in the application therefor, or in the con- 
tract of insurance, and leaving the question of materialty one of 
fact to be determined by the court or jury trying the case, and pro- 
viding that the insurer shall, within a reasonable time, viz. : ninety 
days after discovering the misrepresentation, give notice to the 
insured, or the owners or beneficiaries of such contract of any 
material misrepresentation, and also providing that any mis- 
representations or false statements made in proofs of loss 
or of death, to be a defense against the insured, must 
be shown to have been fraudulentlv made and to have 
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misrepresented a fact material to the liability of the in- 
sured, and that the insured was misled thereby and caused to 
waive some valid defense of the policy. It is also provided that 
a contract of insurance payable to any citizen in this State shall be 
held to be a contract made under the laws of this State; and it 
also provides that the policy of insurance shall be accompanied 
by a copy of the application therefor, including all questions asked 
and answers given thereto; but excepting from the provisions of 
the act policies of life insurance which are indisputable after two 
years or less when premiums have been paid; and further providing 
that no defense based upon misrepresentation in the application for 
insurance shall be valid after two years from the date of issuance 
of policy, where the insured has not given notice of intention to 
rescind the contract on account of such misrepresentation, unless 
it be shown on the trial that such misrepresentation was material 
to the risk and intentionally made. It might be well at this time 
to call attention to the fact that while this act purports to add 
chapter 5 to article 58 of the Revised Stautes, in point of fact 
there was and is now a chapter 5 containing articles 3096z, 3096aa, 
3096bb and 3096cc, in Sayles^ Revised Statutes, which articles were 
chapter 135 of the Acts of the Twenty-fifth Legislature, and which 
chapter 135 was repealed by chapter 143, page 23^, General Laws 
of the Twenty-eighth Legislature, which latter act provides in 
extenso for the licensing of insurance agents of all kinds in this 
State, and provides the penalty of forfeiture of charter or permit 
for violation of the same. 

ATTORNEY GENERAL. 

It is now provided by law that the first oflBee assistant Attorney 
General shall discharge the duties of the Attorney General in case 
of the absence or inability of that official to act. The first assist- 
ant Attorney General formerly performed this duty ; but now will 
confine his activities to appearing in the Court of Criminal 
Appeals. 

PUBLIC HEALTH. 

Chapter 114, page 180, makes it the duty of the State Health 
Officer to prepare rules and regulations for the disinfection of pub- 
lic buildings, railway coaches and sleeping cars, and makes it a 
misdemeanor, punishable by fine of not less than fifty nor more 
tlian two hundred dollars, to violate such rules. Chapter 125, 
page 195, provide for the creation and maintenance of a Pasteur 
hospital for the treatment of hydrophobia, locating the same in 
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connection with and under the management of the State Lunatic 
Asylum and appropriating $5,000 therefor, and providing that 
any person affected with hydrophobia within this State shall be 
admitted to said department for treatment upon the certificate of 
a practicing physician and the recommendation of the county judge 
of any county in this State, and that all indigent patients shall 
be treated and maintained at the expense of the State, but all non- 
indigent patients shall pay their own expense at the hospital. 
Chapter 135, page 220, creates the bureau of vital statistics, as a 
part of the quarantine department, and provides that all physicians 
or accoucheurs who may attend at the birth of a child, or in their 
absence either parent, shall report the fact to the clerk of the county 
court, together with the name of the parent, or parents, the sex 
of the child, and the race to which the child belongs, and whether 
of foreign or native, parents, whether still-born or alive, within 
thirty days after birth occurs, itnder penalty of five dollars for 
each failure to do so ; and also provides that all physicians, sur- 
geons, accoucheurs and coronefrs, cognizant of a death, shall report 
the same, together with the race, nativity, sex, age, residence, 
whether alien or citizen, and the cause of death, to the county 
clerk within thirty days after the occurrence, under a penalty of 
not less than five nor more than fifty dollars for each failure, and 
the clerk shall keep a record of the same and report monthly to 
the department of public health and vital statistics. Chapter 108, 
page 163, provides that every person afflicted with epilepsy, who 
shall have been a bona fide resident of the State for one year next 
preceding the filing of his application with the county judge, shall 
be admitted into the Epileptic Colony, except idiots and imbeciles, 
who are afflicted with epilepsy, or those who are infirm or bedridden 
and afflicted with contagious disease. 

ELUCTtONS. 

Chapter 91, page 133, is an act comprising one hundred and 
forty-five sections covering twenty-five pages of the General Laws 
of the State, seeking to remodel the entire election laws of the 
State. Inasmuch as an address upon the same will be delivered 
during the session by the distinguished author of the bill, Hon. 
A. W. Terrell^ it is not deemed advisable to undertake to set out 
any of the features thereof. 

FISH AND GAME. 

Chapter 137, page 222, is an act containing twenty sections and 
having for its object the protection of wild game and birds, and 
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its main feature is that it declares to be the property of the public 
all wild deer, antelopes, Kocky Mountain sheep, and turkeys, ducks, 
geese, grouse, prairie chickens, pheasants, quail, doves, pigeons, 
plover, snipe, jack snipe, curlews, and all other wild animals, birds 
and fowl, within the borders of the State, and forbids for five years 
the killing or catching of any wild bird, other than a game bird, 
and forbids the purchase o^ offer to expose for sale, transport or 
shipment within the State, any wild bird, after it has been killed 
or caught. If I understand the law correctly, it means that quail, 
snipe and plover on toast, wild duck and prairie chicken and veni- 
son steaks at hotels and restaurants will be a pleasant dream for 
the next five years, and only the successful hunter will be able to 
- enjoy them at his own table. 

MILITIA. 

Chapter 131, page 206, contains twenty-seven sections, and is an 
elaborate provision for organization of the State Militia. In view 
of the already great length of this article, as well as the length of 
the law itself, I shall abstain from commenting upon this act, and 
quote as authority the ancient maxim, "Inter arma leges silent," 

LUNATICS. 

Chapter 145, page 236, is an amendment of articles 128 and 129, 
giving the county judge the much-needed power to try the ques- 
tion of lunacy at the residence ox the lunatic, if he deem it advisable 
so to do; and chapter 83, page 110, provides that the county attor- 
ney shall be allowed a fee of five dollars in case of a convietioh of 
lunacy, taxed up as a part of the costs; and providing that the 
county attorney's costs and the constable's costs for executing war- 
rants and serving subpoenas shall be paid out of the estate of the 
defendant, if he has an estate, otherwise to be paid by the county 
upon an account approved by the county judge. 

CORPORATIONS. 

Chapt^ 138, page 227, amends article 649 and adds article 650a 
of the Revised Statutes, so as to permit the chartering of corpora- 
tions for two or more of the following purposes, viz. : the construc- 
tion or purchase and maintenance of mills and gins ; the manufac- 
ture and supply to the public, by any means, of ice, gas, light, heat, 
water and electric motor power, or either, in connection with such 
mills and gins, or either; the harvesting of grain, or the harvesting 
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and threshing of grain ; provided that the authorized capital stock 
of such corporation shall not exceed two hundred and fifiy thou- 
sand dollars. 

ANTI-TRUST LAW. 

The anti-trust law of Texas, chapter 95, page 119, seems to be 
one which is without any "weazel words.^' It appears to be a care- 
fully worded act and so put together that it is impracticable to 
summarize it, and it is not deemed proper to copy it in full. The 
caption declares it to be "An act to define, prohibit and declare 
illegal, trusts, monopolies and conspiracies in restraint of trade, 
and to prescribe penalties for forming or being connected with 
such trusts, monopolies and conspiracies, and to provide for the 
suppression of the same, and to promote free competition in the 
State of Texas, and to repeal all laws in conflict therewith.^^ And 
if ttiis act does not cover the case^ it is because language is not 
capable of being made broad enough in its meaning to reach such 
cases. The penalties are adequate to deter any one from doing the 
acts forbidden. All other laws on the subject are repealed. The 
law is evidently a net made to catch large fish ; but in the anxiety 
to let no large fish escape, the meshes seem to have been made 
small enough to catch the minnows as well, and will also take in 
some objects which were probably not intended to be caught. The 
"trust" nowadays is like the devil: with6ut any public defenders, 
but with a host of followers in some things, and secret sympa- 
thizers in others, and some apologists in special lines. As men are 
prone to view with righteous indignation the evil done by others, 
while entirely overlooking, or at least condoning that committed 
by themselves, so it seems with the trusts : our own trust is a harm- 
less, if not an actually beneficial trust, created in the interest of the 
people, while it is the other fellow's trust that is so detrimental to 
the public interest and should be summarily suppressed. In this 
connection it might not be inappropriate to suggest that this bill 
was passed by those who have usually denounced government by 
injunction; but the act itself expressly provides for the use of 
the injunction to enforce its provisions against the iniquitous for- 
eign corporation. It is believed that next to the enforcement of 
the law against those for whom the law was intended, the greatest 
interest in the execution of this law will be in determining how 
far it will affect the various labor unions of the country. The act 
says that "A trust is a combination of skill or acts by two or more 
persons to create, or which may tend to create, or carry out, restric- 
tions in trade or commerce or aids to commerce, or to create or 
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carry out restrictions in the free pursuit of any business authorized 
or permitted by the laws of this State.'^ Just how this law will 
not apply to one or more railway employes' unions in time of strike, 
when they refuse to work or let any one else work, and thereby 
prevent the running of trains and transportation of freight and 
passengers, is certainly not clear on first reading. It will also be 
interesting to see how the enforcement of the rule of the unions 
not to work on any Job where a non-union njan is employed, and 
to boycott any contractor or builder who does employ a non-union 
man, can escape the inhibition of this act, which forbids a combi- 
nation of acts by two or more persons or associations of persons, 
for the purpose of "creating or carrying out restrictions in the 
free pursuit of any business authorized or permitted by the laws 
of this State." And that other provision of the law which for- 
bids such combinations for the purpose "to abstain from engaging 
in or continuing business." And as this act declares it "a conspir- 
acy in restraint of trade, where any two or more persons or asso- 
ciations of persons shall agree to boycott or threaten to refuse to 
buy from any person for buying from or selling to any other per- 
son," how will the boycott by the unions of storekeepers for handling 
"unfair" or non-union made goods escape the condemnation of 
this law? As the law forbids the black-listing of any employe by 
any employer, it would seem but fair ^nd just that the employe 
should be forbidden to blaek-lifit (boycott) the employer. The ques- 
tion has been asked whether, under the sweeping provisions of this 
act, which forbids any combination by two or more persons which 
may tend to carry out restrictions in trade, etc., it would forbid 
one merchant selling out to another and agreeing not to go into 
business again within a specified time at the same place; also 
whether a wholesale merchant or manufacturer is forbidden to 
agree to sell a certain article to only retailer in one community. If 
the courts should put such a construction upon the law, as sug- 
gested in the last two instances, it may well be apprehended that 
the Legislature, in its eagerness after the trusts, has gone beyond 
the bounds of reason. 
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"The quality of mercy is sometimes strained, as it droppeth like 
the gentle rain from heaven upon the place beneath. It is twice 
blessed : it blesseth him that gives, as well as him that takes, when 
justice seasons mercy /^ — Anon, 

"If the State is going to hell, let it go according to law." — 
Governor Roberts, 

"Let no guilty man escape." — General Grant. 

"Mercy but murders, pardoning those that kill." — Shakespeare. 

"Mercy is not itself, but oft looks so; pardon is still the nurse 
of second woa" — Shakespeare. 

The pardoning power is a prerogative of sovereignty, and in 
England, from time immemorial, it has belonged- to the Crown. 
In this country, in all Federal matters, the President of the United 
States holds the pardoning power, except in cases of impeachment. 
By the Constitutions of most of the States the pardoning power is 
lodged with the respective Governors thereof. In a few, however, 
as in New Jersey, Nevada, Pennsylvania and Vermont, the power 
to grant pardons is vested in boards, consisting of the Governor 
and some of the heads of departments. In the majority of those 
States where the sole power is vested in the Governor, the law pro- 
vides them with advisory boards, who investigate cases and make 
report of their conclusions to the executive. As a general propo- 
sition, a pardon is a mere act of grace, and is not founded on any 
preliminary steps that furnish* legal merits, or a legal title. Com. 
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VS. Holloway, 24 Penn. St., 210. In such cases the Governor 
exercises the authority to grant a pardon of his own sweet will. 
This pardon may be either absolute or conditional, and the condi- 
tion may be precedent or subsequent. If it be precedent, the par- 
don does not take* effect until the performance of the condition. 
If it is subsequent, the happening of the contingency may avoid 
the pardon, and in such event the convict may be remanded to 
th? penitentiary. Ex parte Wells, 18 How. (U. S.), 307; The 
State vs. Barnes (S. E.), 10, S. E. Ill; Ex parte Kennedy, 135 
Mass., 48; Carr vs. The State, 19 Texas Cr., 635. In the greater 
number of our American States, while the authority is complete in 
the Governor under the Constitution, yet the Legislature has regu- 
lated the exercise of this power by certain rules, such as publicity 
of the application, notification to the county authorities where the 
conviction took place, and a public hearing; and pardon boards 
are authorized to hear evidence and argument. And in nearly 
all the States, after the pardon has been granted by the Governor, 
the same, together with the reasons therefor, is required to be 
reported by him to the next ensuing Legislature. 

In our own State the pardoning power is conferred on the Gov- 
ernor by article 4, section 2, of the Constitution, and the essential 
portions thereof are as follows: "In all criminal cases, except 
treason and impeachment, he (the Governor) shall have power, 
after convictioii, to grant reprieves, commutations of punishments, 
pardons * * * provided that in all cases * * * the com- 
mutation of punishment or pardons; he (the Governor) shall file in 
the office of the Secretary of State his reasons therefor." Prior to 
1893 the onus of investigating all applications for pardon devolved 
on the Governor himself, which he usually did through his private 
secretary or some officer in his department. But during Governor 
Hogg's first administration a Board of Pardons was provided by 
the Legislature in language substantially as follows : "The Gov- 
ernor is hereby authorized to call to his aid for a time not exceed- 
ing one hundred days per annum two qualified voters of this State, 
who shall perform such duties as may be directed by him consistent 
with the Constitution, as he may deem necessary in disposing of all 
applications for pardon." Eev. Stats., Art. 3582a. 

Subsequently, during the administration of Governor Culberson, 
at hJH suggestion, this Act was amended by the Twenty-fifth Legis- 
lature (see laws, p. 49.) However, the only amendment consisted 
in increasing the working time of said Board of Pardons to 300 
days instead of 100. This is all the law we haVe on the subject. 
But it has evidently afforded the basis for a great number of par- 
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dons, as during Governor Hogg's administration he averaged some- 
thing over one hundred a year, while the number during Governor 
Culberton^s two administrations reached over 800. He explains 
this, however, in one of his meeeages, by stating that the Legislature 
had increased the working days of the Board of Pardons from 100 
to 300 days. 

Inasmuch as the administration of Governor Sayers furnishes 
the last data, an^ indicates in full the workings of the present sys- 
tem, I quote from that as follows : 

During the years 1899, 1900, 1901, 1902 and part of Janu- 
ary, 1903, the Governor pardoned in felony cases 763 

During the same time he pardoned in misdemeanor cases 282 

During the years 1899-1900 there were convicted in all the 
courts for felonies 3,702 

During the years 1901-1902 there were convicted in all the 
courts for felonies 3,236 

Making a total for the four years of 6,938 

Making number of felony convictions per year 1,734 

During the year 1899, the Court of Criminal Appeals affirmed 

in felony cases 211 

During the year 1900, the Court of Criminal* Appeals affirmed 

in felony cases • 1 69 

During the year 1901, the Court of Criminal Appeals affirmed 

in felony cases ". . . 161 

During the year 1902, the Court of Criminal Appeals affirmed 

in felony cases 1 54 

Making a total for the four years of 695 

During the years 1899-1900 the Governor pardoned in affirmed 
felonies Ill 

During the years 1901 and 1902 and part of January, 1903, 
he pardoned in affirmed felonies 130 

Making a total of 241 

Of these for murder in the first degree there were. ... * 42 

For murder in the second degree 63 

For assault with intent to murder 9 

For rape 12 
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For robbery 12 

For thefts and receiving stolen goods 43 

All other felonies 60 



241 

From the above table it will be seen that for each of said four 
years the Governor pardoned nearly one-tenth of all convicted 
felons. It will also be observed that for said four years that of 
those who prosecuted their cases to the court of last resort and 
whose cases were affirmed^ there were pardoned on an average 60 
cases a year, or about one-third of the affirmed felony cases were 
pardoned by the Governor. 

The report I have before me does not show that any of the 241 
convicts who were pardoned during said four years, were pardoned 
for the purpose merely of restoring their citizenship. If these be 
estimated at one-fourth of the entire number pardoned, which I 
think reasonable, it will leave as a result 45 affirmed felons, who 
were the actual beneficiaries of executive clemency during each of 
said years. That is, more than one-fourth of all felons whose cases 
were affirmed by the Court of Criminal Appeals, received full par- 
don, not only restoring citizenship but remitting the penalties 
against them. 

From this statement, it is manifest that the exercise of the 
pardoning power has become quite an industpy in this State, con- 
stantly augmenting with increase of population, and as that grows 
apace our prison population must continue to enhance. Now, with 
an estimated population in the neighborhood of three and one-half 
millions, the courts empty every year into the penitentiaries some- 
thing like 1800 convicts, while each year about that number is 
turned adrift to be scattered among our people. 

It is, therefore, not too much to say that the present condition 
of things should serve to arrest the attention of every thoughtful 
citizen ; and the subject of penology, as applied to our prison popula- 
tion, and the relationship of the pardoning power thereto, becomes 
a matter of grave importance. 

Edmund Burke has said: *^That the whole function of govern- 
ment is to bring twelve men into the jury box, in order that they 
preserve the peace of society/^ If this be true, and under our sys- 
tem of civilization we have adopted as a means of preserving the 
peace, the restraining power of government as against those who 
would disturb it, we should see to it that this power of restraint is 
properly carried out, and whatever means we have adopted should 
be guaranteed according to some fixed rules, which are calculated 
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to enforce the edicts of the courts, which are intended for the pres- 
ervation of society. While the prerogative of the Governor, under 
the merciful dispensation of the Constitution, should be preserved 
in its integrity, still this should be i:egulated by law, so as to be a 
quasi-judicial power. In what has been said, no fault is to be found 
with the distinguished gentlemen who have adorned the Gover- 
nor's chair (for all of whom we entertain the greatest honor and 
respect) ; but the evil is in the system which enables influential 
criminals and their friends to invoke his clemency and influence his 
judgment upon unworthy subjects, by appealing, in season and out 
of season, to his better nature. Under present conditions, with so 
many problems continually pressing upon the executive for solution, 
he has but little time to devote to the matter of pardons; conse- 
quently, ke has to trust much to others, for the most part political 
friends, whom he feels he has a right to trust. Under such circum- 
stances, while he is perfectly aware that the pardoning power is 
not a matter of patronage, he is very liable to be unconsciously mis- 
led and deceived, more especially as his humanity is appealed to; 
and in his anxiety not to disappoint friends or to appear stolid and 
indiflferent to the pleadings of mercy, he may, for the time, be too 
prone to forget that larger interest which the public sustain and 
which depends on the enforcement of law as administered through 
the courts. Under the stress of importunity, no doubt. Governors 
of this State in the past, responding to a humanitarian sentiment, 
have used the pardoning power as a mere perquisite — an act of 
grace on their part, unconsciously, it is true, but still bearing its 
baneful effects to the body politic. Those of us who pretend to any 
knowledge of 'the science of penology or the philosophy of punish- 
ment, know full well that when an influential criminal (by this is 
meant one who is able to employ the best of counsel) is brought 
before the courts and is tried by a jury of his peers and is con- 
victed, and the judge refuses him a new trial, he must, as a general 
proposition, be conceded to be guilty of the offense charged against 
him. If beyond this lie has prosecuted an appeal, and the State, not- 
withstanding all the technicalities and knotty intricacies of the law, 
succeeds in the court of last resort in securing an affirmance of the 
sentence, he could scarcely be regarded afterwards as an innocent 
. man, the victim of unfairness. On the contrary, as a general rule, 
we know that his sentence is much lighter than he deserves. How- 
ever, in such ease the law has been put to a supreme test, and is in 
a measure vindicated. But what must be the feelings of that com- 
munity, after the law has thus triumphed, to see the felon, before he 
has even darkened the doors of the penitentiary, suddenly, without 



APPENDIX. 125 

warning, turned loose amongst them, through the pardoning power. 
No prosecuting oflScer in this State but knows that in bringing an 
influential criminal to punishment he must have in full measure the 
moral support of the community, and if this is driven away or ren- 
dered powerless by executive interference with the administration 
of the law, he can not secure convictions. After one such experience 
in a community, when the district attorney again calls on good citi- 
zens to render him their moral support, men say, "What is the use ? 
If he is convicted the Governor will pardon him, and we can not 
afford to antagonize the defendant and his friends in an effort to 
punish him, which in the end must prove futile.'' 

Thus, as it has often happened, by the injudicious use of the par- 
doning power, the law is stricken down in its own sanctuary, and 
is rendered powerless for the protection of society by so-called exe- 
cutive clemency, which, no doubt, is too often extended for no cause 
that ought to appeal to the executive head of the State, who in this* 
regard is made the guardian and protector of all the people. This 
may be termed mercy to the individual, but it is an outrage inflicted 
upon the people at large. It were far better if the executive would 
blazon over his door: "Let the law take its course, though the 
heavens fall,'' than that he should, out of pseudo-sentiment, listen 
with fervor to the pardon seeker, no matter how potent may be his 
influence, unless he comes with clean hands, and a strong and hon- 
est cause, based on something outside the matters involved, ^or which 
might have been involved in the trial. 

Again, the certainty of punishment is said to be, and no doubt is, 
a strong deterrent to the commission of crime. To let it once be 
known that after an influential criminal has been encompassed in 
the toils of the law through the machinery of the eourte, he has a, 
sure refuge in the pardoning power of the executive, then the^e is 
no law and no restraining force. On the contrary, the courts have 
been, trodden under foot and the majesty of the law has been 
insulted; and men lose respect for the law which the courts are 
incapable or powerless to enforce. Be not deceived. You can not 
sow the wind without reaping the whirlwind. No more can you 
override the courts without oreeding disrespect for law; and in 
these times of trouble, nothing should be done to invite the rule 
of the mob. 

Do not misunderstand me : I am, not opposed to the exercise of 
the pardoning power. On the contrary, I believe it is a high and 
sacred prerogative, and it should be preserved- in all of its purity to 
the executive. But I believe it should be regulated by law and on 
terms of equality to all men who are so unfortunate as to become 



1 26 APPENDIX. 

encompassed in its toils ; not to the rich, the influential, alone, but 
equally to the poor and friendless. ,Like some treasured Damas- 
cus blade, the pardoning power should be kept sacredly in its scab- 
bard and should only be unsheathed on exigent occasions, for it is 
the sword which cuts the Gordian knot of the law and renders its 
edicts powerless. 

In order to guarantee the eflBciency and usefulness of the par- 
doning power, I beg to lay down these propositions for its admin- 
istration : 

1. When a pardon has been applied for, after the same has 
been filed with the Board of Pardons, due notice should be given by 
said Board to some county official of the county where the party 
was convicted; and this notice should also be published in some 
newspaper at the county seat of said county. 

2. The Board of Pardons should be made a creature of law, 
with prescribed rules of procedure. There should be an open hear- 
ing of the cases, with opportunity to introduce evidence and argu- 
ment on both sides. As a general rule, the application for pardon 
should be founded on something transpiring since the trial, or if 
occurring before the trial in the courts, failure to discover same- 
must not have arisen from want of diligence. 

3. Said Board should not be authorized to act as a court of 
review to pass upon the correctness, regularity or legality of the 
proceedii\gs in the trial court which resulted in conviction; but 
should confine itself to a hearing and consideration of those mat- 
ters only which would properly bear on the propriety of extending 
clemency by the Governor in the case. 

4. It should also be provided that no member of the I^egislature, 
penitentiar}'^ official, or other public official should apply for a par- 
don on behalf of any convict. 

5. It should further be provided that no person applying for 
a pardon in favor of a convict, should receive a greater fee than 
$100; and in every case, the person applying should be required to 
file an affidavit of the amount of his fee. 

6. The findings of said Board should be filed with the Governor 
and should afford the basis of his action in extending the pardon, 
though, under the Constitution, he might not be circumscribed by 
the reasons furnished. In all cases he should be required to file a 
copy of the pardon with the Secretary of State, and this should 
be published in the county of the residence of the convict. 

7. While under the law as it now exists it seems the executive 
may grant conditional pardons, I believe there should be a definite 
statute on the subject, giving the Governor authority, on the recom- 
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mendation of the Board either to grant paroles or conditional par- 
dons based on certain regulations prescribed by law. In regard to 
this latter proposition, I would remark that a parole system has 
been found to work well in a number of other States where it has 
been tried. And it occurs to me, inasmuch as by our system of j[)ar- 
dons and discharging convicts whose tenns have expired, we are 
annually turning loose a population on the body politic more or less 
viciously inclined, it would be a better policy, so far as the welfare 
of the State is concerned, to hold some restraining power, upon this ■ 
population. For instance, where a party is sent to the penitentiary 
for some felony and his punishment fixed at five y^rs, on a record 
of good behavior the Board might be permitted to recommend his 
conditional pardon at the expiration of two or three years. He 
could thus be turned loose on his good behavior, with power on the 
part of the Governor, under certain rules, to restore him to the 
penitentiary, if he violated his parole. This at least would tend to 
make a good citizen of him, whereas, under our present system 
tbere is no such guaranty, and as a result, many convicts who have 
served out their terms or been pardoned, are being convicted for 
other crimes and returned to the penitentiary. 

If the above rules are adopted and enforced, there will be more 
equality before the law. The poor man will then have as good a 
chance at a pardon as the rich and influential. There will be more 
certainty in results reached, and consequently, more respect for 
law. The Governor will be protected against the invasions of the 
pardon broker, while the courts will be conserved against executive 
encroachments. At the same time, under the parole system, a 
premium will be placed on the good conduct of the convict when he 
has been turned loose which will operate as a safeguard to the 
community ; and it will follow inevitably that there will be a better- 
ment in the administration of the criminal law through the courts, 
and a general uplifting of society throughout the length and 
breadth of the State. 
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Law is a necessity of civilized life. The complicated conditions 
aiid varied and conflicting interests incident to such life must be 
regulated by fairly^ just and adequate rules, enforced by competent 
authority. The rules regulating conduct constitute the body of 
Substantive Law; tl^e rules providing means and methods of enforce- 
ment constitute the Adjective Law. These two great departments 
of the law aire directly and intimately connected. They mutually 
act and react upon each other. The Substantive Law, in general 
terms, may be said to embrace so much of peoples^ common sense 
of justice as it can practically administer through its governmental 
agencies (to enact rules, however desirable abstractly, which the 
sovereign can not enforce tends to bring all law into disrepute, 
and is thus very harmful in its educational results). As the world 
advances in its material, mental, and moral progress, new social 
and business conditions must arise, and it not infrequently occurs 
that the methods of procedure and the remedies which were appro- 
priate to the old conditions are entirely inadequate under the new. 
When these limitations become too restrictive, the moral sense and 
public sentiment of the community are aroused by the continuing 
failure of justice, and new methods of procedure are devised and 
the expansion of the Substantive Law is made possible. 

This general truth is clearly illustrated in the establishment of 
the Chancery Courts and the growth of Equity in England. 
Eqtiity, as contradistinguished from Common Law, had its origin 
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in the narrowness and rigidity of the rules of procedure in the Com- 
mon Law Courts. As life advanced in the variety of its pursuits 
and the complication of its interests, and as the moral sense of the 
people developed, many conditions arose in which the time-honored 
Cfommon Law forms of action and remedies were entirely inade- 
quate, and there must needs be manifest failure of justice, unless 
some new system of procedure should be devised. Numerous cases 
were left without reihedy, but in many instances, appeal was made 
directly to the king, as the source of all power, and he, in person, or 
through his Chancellor, as the official keeper of the royal con- 
science, gave such remedy as was appropriate in the particular case. 
As these applications were passed upon, and those of certain kinds 
were denied and other kinds were granted, a line of precedents 
was gradually established, and in a process of time these were 
looked upon as controlling. The royal conscience lost its freedom 
of action ; it would respond and give relief in cases in which* it 
had become accustomed to relieve, but was callous and irresponsive 
to new demands, or to those which it had become accustomed to 
reject. By this process, the limiting effect of the law of procedure, 
which had so destroyed the adequacy of the Common Law, again 
asserted itself, with the result, that the Courts of Chancerry became 
as effectively confined within the limits of their jurisdiction, as 
were the Courts of the Common Law. True these limits were much 
broader, their procedure much more elastic, and many cases could 
be heard and relieved by them which could never have been reached 
by the Common Law Courts ; but the bounds of their jurisdiction 
became as firmly fixed, and as impassible as were those of the Com- 
mon Law Courts. Hence it is, that equity as a remedial system is 
not coextensive with justice, but gives relief only against those 
kinds of injustice which the king^s conscience recognized while it 
was yet in a plastic state, and for which he then devised appropriate 
redress. 

This process of crystallization, both in law and equity, set in 
before the era of Texas jurisprudence. The founders of our system 
in their wisdom refused to bind our growth with either Common 
Law or Equity fetters, but taking from those systems that which 
was best in each, wisely left our procedure unincumbered either 
by form of action or technical rules of pleading. The arbitrary 
distinction between Law and Equity was recognized only to be 
repudiated, and the first general statute on pleading was enacted 
to forbid the adoption of either the Common Law or Equity 
methods, and to continue the civil law system, which had thereto- 

fl-B 
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fore I obtained. There was no effort at legislative definition or expo- 
sition of this antecedent system and it was left to the courts to 
determine what the system had been. It is noticeable, that even 
to this time, the Texas statutes on Pleading can be set out entire on 
two ordinary printed pages. The result is that we have the most 
elastic system that exists anywhere among English-speaking peo- 
"pie. 

This absence of form, and freedom from technicality in the pres- 
eiitation of cases, give to our Substantive Law the largest possi- 
ble oportunity to keep in touch with the steady development of 
public intelligeuce, and the common conscience of our people. The 
law is never abreast with the highest individual consciwiee. There 
is always an advance guard of justice which has outstripped the 
great majority, and which sees more clearly, and appreciates more 
highly the rights of others, than does the average man ; but still, 
the public conscience follows on apace, and even and anon gets 
light and strength and energy from the leaders on before. So with 
the law; it follows still somewhat behind the common conscience, 
yet always in touch with it. Its face is ever towards the light and 
the march of its mighty progress is toward the just and the true. 

The freedom from form and technicality in our procedure gives 
to the underlying principles of justice a larger potency in our juris- 
prudence than in any other; and enables both the lawyer and the 
judge to do more with his case, on the basis of right reason, than 
can be done elsewhere. It is to get this idea, the freedom of the 
bar and bench of Texas, their liberty to recognize and insist upon 
and enforce the principles of justice and the precepts of right 
reason, that I have called your attention to the matters set out 
above. In this, as in all else, liberty brings opportunity and 
opportunity is inseparable from responsibility. This mighty trio, 
liberty, opportunity, responsibility, are the common heritage of 
our people, but they have come in special largess to the lawyers of 
this State. There is no bench and bar. in the world with which, 
as it seems to me, precedent should be worth so little and principle 
so much, as with the bench and bar of Texas. Our call is to step 
out into the open field of trained intellect and enlightened con- 
science, and wage uncompromising war for justice and for truth. 
That life has been well spent, which, by its example and its pre- 
cept, by its influence upon public sentiment, by its work at the bar 
or on the bench or in legislative halls, has appreciably narrowed the 
^ever diminishing margin, which separates between the actual 
administration of the law and absolute justice and right; which. 
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by the sum of its influence, makes more nearly synonomous the 
two great concepts — law and justice. 

These thoughts come to the mind of the earnest teacher of the 
law with a force and urgency which is at once appalling and irre- 
sistible. How rightly to meet the responsibilities resting upon him 
will tax the brain and heart of the strongest. A few days since, a 
friend said to me : "You and your associates are training the win- 
ning colts in the race of life. Be careful how you start them.'* 
The figure may be quaint, but the thought is true. Decade by 
decade, even year by year, the business world makes higher and 
more exacting demands upon the lawyer. The inexorable "Survival 
of the fittest" with its equally inexorable supplement, the destruc- 
tion of the less fit, is asserting itself with ever increasing energy 
and impartiality. Success in the profession depends not on pedigree 
but efficiency ; not on who you are, but on what you can do. Reputa- 
tion is now dependent on results, not results on reputation. 

With all these things in view, what shall we do who are charged 
by the State with the training of her young men for the bar ? In 
what shall this training consist, who shall receive it, and how shall 
it be given ? These are questions fraught with far reaching conse- 
quences to the young men themselves, to the bar, to the bench, to 
the vast clientage of the State, and not least to the State itself. . 
How can the State best employ its energy and means in this direc- 
tion? Shall she open wide her institutions and give to every one. 
some degree of help, or shall she limit her efforts to the more com- 
petent few, and give to them exceptional efficiency ? If the latter, 
how shall competency be determined and selections be made? 
After you have passed upon this preliminary matter, and deter- 
mined who shall be taught, then what shall be taught them? Shall 
the effort be to thoroughly imbue them with the few basic princi- 
ples upon which all law rests, or shall they be drilled in the detailed 
formulae, which with so many stand for law? Sh'aJl they have 
their minds well filled' with the few fundamentals and be trained to 
think along right lines from these axiomatic postulates, or shall 
their memories be stuffed with innumerable, undigested details of 
professional technicalities ? Again shall their instruction be limited 
to Substantive Law or shall the effort^ go further and include Pro- 
cedure as well? 

When you have settled what to teach, you then find yourself face . 
to face with the ever perplexing ^^ow." What method or combina- 
tion of methods, must be adopted, to what extent, and how elab- 
orately shall rules be made^ and how far shall the individuality of 
the instructor be given play? Next, comes the question of tests. 
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How is the teacher to keep constantly posted as to the progress 
of the students, collectively and individually ? It is imperative that 
this be done in some way which will insure accurate and timely 
information. Time and energy are unavoidably wasted unless the 
teacher knows, at all times, the advancement of his pupils. If they 
have gone further than he thinks, he wastes time, and dulls interest 
by repetition ; if they have not advanced so far, they can not under- 
stand and appreciate. These considerations necessitat? some method 
of getting frequent returns from the student. 

After all the foregoing matters are settled,, and the processes are 
gone through, there must then be some intelligent and judicious 
determination of results, and a record of them made; that is, the 
right of each individual applicant to a diploma must be considered 
and rightly determined. All these matters are involved in the 
arrangement of the course of studies in any institution of learning, 
and the manner in which they are determined and carried out will, 
inevitably, fix and determine the value and character of its work. 

The law school is, gradually but surely, displacing the old-time 
method of office study. In the last decade the substitution has been 
more rapid than ever before. There are now nearly, if not quite, 
a hundred and twenty such schools in the 'United States. Last 
year, I obtained catalogues from over a hundred for purposes of 
comparison. They differ as widely in their characteristics as the 
most ambitious advocates of variety could desire. In the time 
required to complete the course, they extend from a session of nine 
months to four years; in topics taught, from a few fundamentals 
to the most technical subdivisions; in requirements for admission, 
from nothing to a college degree; in arrangement of topics, from 
logical order to chaos ; in number of attendants, from six pupils to 
847 ; in sex of pupils, from the exclusively male through the ^^co- 
ed^^ to the exclusively female; in requirement of personal attend- 
ance, from a residence of two years to the correspondence school, 
in which the pupil never leaves his home; in methods of instruction, 
from the exclusive use of text-books to the lecture ; In requirements 
as to passing grades, from 60 per cent to 83 per cent ; in instructors, 
from the unembarrassed graduate of the year before to justices of 
the Supreme Court of the United States. The founder of a law 
school, at this time, can find an established precedent for almost 
anything, wise or unwise, which he may desire to do. 

Among all this confusion, however, there can be found in the 
leading schools a fair degree of conformity to certain ideals. While 
each differs from every other, still through the large majority of 
them, there run sopie well defined, common ideas. Thus, while a 
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few have no educational requirements and a few require a collegiate 
degree, the great majority require attainment practically equivalent 
to our best high^school work; while some graduate students in one 
year, and some require four years for a Bachelor^s Degree, by far 
the largest number have courses of two or three years ; and so on 
through the whole catalogue ojE differences. 

On the foundation of the State University, in 1883, Judges Rob- 
erts and Gould were elected Professors of Law, and put in charge 
of that department. The law course was fixed for two years, and 
the following subjects were included: Elementary Common liaw 
Contracts, Torts, Criminal Law, Pleading and Practice, and Evi- 
dence, Junior year; and Equity, Equity Pleading, Federal Proced- 
ure, Commercial Law and Corporations in the Senior. 

Afterward new subjects were added, from time to time, until in 
the session of 1901-1902, the following topics were covered: Ele- 
mentary Common Law, The Law of Contracts, The Law of Sales, 
Criminal Law, Law of Torts, Pleading and Practice, Evidence, 
Agency, Political Science, Equity, Corporations, Partnership, Seal 
Estate, Insurance, ^Commercial Paper, Constitutional Law, Inter- 
national Law, Advanced Work in Procedure, and Practice Courts. 

At the close of the session of 1901-1902, the Regents extended 
the course from two to three years ; the change t^ become effective 
at the opening of the session of 1903-1904. The session just closed 
was taught under the two-year curriculum. 

In obedience to the action of tiie Regents, the adaptation of the 
work of the department to the extended course was undertaken last 
fall. This afforded an opportunity for a thorough investigation of 
the department and its improvement in all lines of work. The con- 
dition of the department, and _all matters connected with it, viz. : 
entrance requirements, subjects to be taught, methods of instruc- 
tion and of examination, requirements for degrees, and the inter- 
change of credits between the Law and Academic departments were 
taken up and carefully considered. 

The curriculum and scheme for the exchange of credits, so far 
as they could be arranged at that time, were discussed and agreed 
upon by the Academic and Law Faculties, and the result was sub- 
mitted to the Board of Regents, The Board approved the sugges- 
tions made, and the work of the department is hereafter to be eon- 
ducted upon that basis, subject to such modifications during next 
session, as shall be incident to the change from the old conditions 
to the new. In arriving at its conclusion in the premises, the Law 
Faculty tried faithfully to give due and intelligent weight to the 
conditions existing in the State and in the University, and to profit 
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by the experience of the Department during the twenty years of its 
existence, and also to accept the best ideas and methods of other 
institutions, as shown in their catalogues and other publications. 
• The study of our department in comparison with other law schools 
strengthened rather than weakened our opinion as to its thorough- 
ness and efficiency. The results reached in the reorganization were 
characterized by a fair amount of conservatism; some changes were 
made, but few, if any, of a radical nature. 

Taking up the existing regulations in the department in the order 
indiqated above, viz.: entrance requirements, course of study, 
methods of instruction, methods of examination, and graduation, we 
find thejn to be substajitially as follows: 

The entrance requirements. cover three matters: Character, age, 
and capacity to do the work. Two classes of students are received, 
those :who are candidates for graduation, known as Kegular Stu- 
dents, and thosjB who are not such candidates, known as Special 
Students. The regulations as to character are the same for both 
classes, each being required to present satisfactory evidence, of good 
habits and reputation. The requirements as to age differ; the regu- 
lar student may enter at nineteen while the special student must be 
twenty-one. The requirements as to education differ; the regular 
student must have completed all the courses given in our best 
Texas high schools or their equivalent, while the special need satisfy 
only the requirements in English, the other Academic topics being 
waived. While special students are not candidates for graduation, 
they are permitted to remove their Academic conditions during 
their stay in the University, and thus render themselves eligible. 
This may be done in two ways ; first, by taking up the Academic 
studies and passing satisfactory examinations in them ; and second, 
by making exceptionally good grades in the Law work. The last 
method is based on this idea. The previous Academic work is 
required as affording fair evidence of the capacity to profitably 
study law. If, therefore, any particular student demonstrates by 
actual work in the department that he has such a capacity, the fact 
is recognized and he is credited accordingly. If a student makes an 
average grade of 85 per cent in all his Law studies throughout 
any one year, this removes one Academic condition ; if he does still 
better^ and makes an average of 90 per cent throughout one year 
in all his Law work, this removes all conditions, and he thereby 
becomes a regular student. By this means, every year a number 
of intelligent and industrious men whose earlier advantages have 
not been good, demonstrate their fitness to be lawyers and are given 
degrees. 
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The topics of study under the three years^ course embrace the 
following: In the Junior year, Elementary Law, Torts, Criminal 
Law, Contracts, Pleading and Practice, and one full course in the 
Academic Department. In the Middle year. Criminal Procedure, 
Sales, Agency, Partnership, Equity, Bills and Notes, Damages, 
Bailments and Carriers, Evidence, Keal Property, Political 
Science. In the Senior year, Private Corporations, Constitutional 
Law, Municipal Corporations, Wills and Administrations, Equity, 
Insurance, Advanced Work in Pleading* and Practice, Practice 
Court Work, and Argumentation. 

By comparison with the two years' course given above, it will be 
seen that Damages, Bailments and Carriers, Municipal Corpora- 
tions, and Wills and Administrations were added. The aggregate 
time alloted to these new topics is about one-half the added year ; 
the other half is taken up by extending the time given to the old 
topics. The largest extension is made in Elementary Law, which 
formerly had only forty days and was confined to the study of 
Blackstone, while in the new course it has seventy-five days and 
will cover not only the old Common Law, substantially as hereto- 
fore, but the more modem and American development of that sub- 
ject. 

In arranging the order of teaching, we regarded 'the Junior 
year work as controlling, and the topics were placed in that year 
in their logical order, and the work of the other years, when neces- 
sary, was made to conform. In this year, the Junior, comes first. 
Elementary Law, in which we endeavor to present in general out- 
line, the hasic principles on which all the subsequent topics, and 
indeed all Law, is founded ; next Torts, which gives the rules gov- 
erning conduct and legal rights and wrongs of a civil nature, which 
do not depend entirely on contract; next. Contracts; presenting the 
general rules and doctrines which pertain to legal rights and 
wrongs based on valid agreement of parties; next. Criminal Law, 
giving the rules regulating conduct with regard to the jyublic ; and 
last, Pleading in civil cases. This completes the first or Junior 
year's work. He who has thoroughly mastered it, has laid the 
foundation for the mastery of the whole body of Substantive Law, 
and is in a position to study authorities, both case and text-book, to 
advantage. 

In the two subsequent years, the order of topics is not so impor- 
tant, though in some subjects there is an intelligent sequence which 
can not be properly disregarded. To illustrate. Agency should 
always precede Partnership, and Partnership should, in turn, 'pre- 
cede Corporations ; but these natural groupings can easily be borne 
in mind and the subjects be taught in reference to them. 
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I am especially concerned with the importance and proper 
teaching of Elementary Law. Each year, my work in the depart- 
ment confirms me in the conviction that the Law, in its true sense, 
is a scientific wihole, a group of fundamental principles, few in 
number, but far reaching and powerful in their application ; that 
the divisions we make into topics are matters of convenience based, 
not upon essential differences in the principles underlying the sev- 
eral branches, but only in the facts and circumstances in and 
through which these basic ideas manifest themselves, and conse- 
quently that a few foundation truths may be fixed in the minds 
of the student in the beginning of his study of the Law, which, if 
thoroughly mastered, and intelligently assimilated, will furnish 
safe guides throughout his professional career. I do not mean that 
all legislation is rational and scientific, or that all court decisions 
are sane and just, but I do mean that in and through the whole 
body of our jurisprudence, legislative, judicial and customary, 
there are wholesome and just doctrines based upon the fundamental 
differences between right and wrong, and that these control in so 
large a majority of instances, that they truthfully may be said to 
permeate and dominate the whole system ; and that the lawyer who 
familiarizes himself with these and trains himself to draw Just and 
sound coneiusions from them, will be successful in a larger and 
better share of his cases than will he who gropes after precedent 
and spends his life in the search for cases on "all-fours^' with his. 
Beside, the one practice is broadening and developing, the other 
is dwarfing and enervating. Again, the lawyer who studies and 
practices his profession on principle becomes a center of influence 
for good, and as their numbers increase, the profession, and all 
coming in contact with it, are ennobled. The bench comes from 
and is educated at the bar. Like bar, like bench; the better the 
bar, the better the bench. The man who has been trained at the 
bar to test hi^ client's rights and prepare and conduct his cases 
according te fundamental principles, if he be elevated to the bench, 
will almost of necessity base his decisions on the same foundations. 
It is the aim and earnest endeavor of the Law Department of the 
University of Texas, to properly train men for both these high 
functions. This is one of the chief purposes of the department. 
It is maintained not to make more lawyers, but better lawyers ; not 
to train men to become the promoters of discord and of litigation, 
but to so develop them that, being familiar with the whole body of 
the law, they can safely advise their clients; to the end that use- 
less and vexatious litigation shall be avoided, and that cases which 
are brought, shall be wisely prepared, fairly tried and justly deter- 
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mined. I believe that the best and most thorough training along 
these lines can be given at the beginning of professional studies. It 
should, of course, be persistently yet intelligently continued 
throughout the whole school course, so that, by tKe time the stu- 
dent graduates and goes out into tlie practice, dealing with cases 
upon principle will have become a fixed, professional habit. In 
this way, and in my judgment in this way only, can the law school 
develop the man who is fit to be unreservedly entrusted with the 
business affairs, the reputation, the liberty, and the life of his 
fellows. 

The third and fourth matters to be considered are the proper 
methods of instruction and of testing the progress of the students. 
These are so closely connected that I treat them together. Speak- 
ing generally, there may be said to be three method? of teaching 
law: the text-book, the case, and the lecture.* No one of these is 
adopted in the department to the exclusion of the others. We 
begin with the text-book method exclusively, and as the class 
advances and gets a better understanding of law terms and habits of 
thought, the exercises are made more and more expository. After 
awhile the study of case^ is begun in connection with the text; 
comparisons are instituted between the texts and the cases, and 
before the first year is ended, the class can do tolerably fair case 
work and get a great deal from expository lectures. In many of the 
topics, extensive review exercises are given. These differ with the 
different topics and the different professors. Sometimes the class 
simply goes again over the text and cases previously studied; 
sometimes the text-book is discarded and the subject is organized 
and outlined by the professor, the outlines given out for study, and 
quizzes and lectures are based upon them. Personally, I prefer the 
latter method, as it gives an entirely new presentation of the sub- 
ject and stimulates thought and individual investigation. Occa- 
sionally, subjects connected with the current topics are given out 
for individual investigation by the students, and written exercises 
representing the work done are handed in. It may be said that 
the system in the department is composite, including the study of 
texts and of cases by the students, lectures by the professors, and 
original research by the students and practice exercises. The class 
work required is fifteen hours per week in the Junior and Middle 
years each and sixteen hours per week in the Senior year. Each hour 
of class work is estimated to require from the average student from 
two to two and one-half hours of preparation, making about thirty- 
five hours per week of preparation, a total of about fifty hours per 
week, or eight hours per day of work by the student. The class work 
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is divided between lecture periods of one and one-Half hours each, 
and quiz periods of one hour each. 

. Before taking up the methods of. testing the students, a few 
explanatory statements will be helpful. The greatest diflBculty in 
all teaching is to get regular and systematic effort l?y. the student. 
Quite a number of pupils are content to spend a large share of their 
time in' idleness, cram for a few days before their . examina- 
tions, and make barely passing grades. For some years we 
have been systematically studying the crammer, and his methods. 
A lecture course with review outlines, is his special delight. Oral 
quizzes in large classes, ranging from seventy to one hundred and 
twenty members, present no special difficulties to him, as he would 
not be called on more than once every eight or ten days, in regular 
order. Nothing seems effective against him except frequent written 
quizzes to be taken by all the class. This entails more labor than 
can possibly be performed by the Faculty; to prepare for lectures 
and other class exercises, to prepare the questions and conduct the 
written quizzes, does not leave time for reading and grading from 
three to five hundred pages of manuscript per week. The Faculty, 
after mature consideration of the situation, determined to raise the 
passing grade to 80 per cent, to give the class standing a large 
value in determining the final grade, and to request the Eegents 
to employ quiz masters whose duty it should be to quiz the classes 
on the topics taught by the professors, and grade all papers under 
the supervision of and subject to correction by the professors. The 
Kegents granted the request, and for the last two years we have 
had two such assistants; next year we are allowed three. These 
places are filled by men who have graduated the year before. They 
are selected by the Law Faculty and recommended to the Regents 
and appointed by them. They receive five hundred dollars for a 
session^s work; the principal advantages in the position are the 
thorough review of the law course and the prestige with their fellow 
students. Practically the plan works well. The quiz master studies 
the topic with which he has to deal with the class; he reads the 
text and all cases cited, and attends the lectures. This puts him in 
condition to properly conduct the quiz exercises. For this purpose 
there are three extra class meetings in each topic each week in addi- 
tion to the daily hour and a half exercises with the professor. It 
follows that if thirty days are assigned to a topic, the professor in 
charge of that topic meets the class thirty times for an hour and 
a half at each meeting, and also that the quiz master meets the class 
in that topic fifteen times, for an hour each time; thus giving an 
aggregate of sixty hours of class work for that topic. The quizzes 
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are either written or oral, as the professor and the quiz master 
may agree. In actual practice more than half of them have been 
written. Each member of the class is required to attend every 
written quiz and hand in answers to all questions. Absence without 
excuse is graded zero. In each set of answers a few papers are 
graded by both the professor and the quiz master. These grades 
are then compared and the questions and answer discussed. If 
there is a difference, it is adjusted. The grades, thus corrected, are 
taken as a basis for grading other papers. If complaint is made 
by any student as to his grade, given by the quiz master, the pro- 
fessor looks into the matter, and takes such action as seems just. 
The quiz master soon becomes quite competent in grading, and 
complaints are rarely made, and a great many of the quiz papers 
are never seen by the professor. These grades are entered in the 
.class records, and taken in connection with any additional grading 
made in the topic by the professor, constitute the class standing 
in that topic. If the class attendance and attention have been 
good, and the class record is 85 per cent or over, not infrequently 
the student is excused from final examination. If, however, the 
class standing is low, say 65 per cent or under, it is useless to 
attempt the examination, as the passing grade is 80 per cent, and 
the class grade is at least one-half of this. If that is 65 per cent or 
less it would require an examination grade of 95 per cent or over to 
make the average, and this is almost impossible on work leading to 
SL low class record. As the quizzes come very frequently and unex- 
cused absences from them are marked zero and low grades are dif- 
ficult to overcome, they furnish a regular and active stimulus to 
daily study and class attendance. Verily, the way of the crammer 
in the Law Department is hard. We hope soon to cloee it against 
him entirely, and then eliminate him from the department 

I wish to say, parenthetically, • that the request for this paper 
came to me- about the time the Senior class took up the subject of 
Corporations last session, and I preserved copies of all my quiz 
questions and requirements for written work on that subject, and 
have them here if any of you desire to inspect them. 

The foregoing gives you a general idea how instruction is given 
and^the contemporaneous class record is made. Upon the comple- 
tio^ijiof each topic a written examination is given in it. These 
paper? are usually graded by the professor. If the examination 
gjade> together with the class standing, gives an average of 80 per 
cent, the student passes and is credited with that topic. If he does 
not make an average of 80 per cent but gets 75 per cent or over, he 
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is entitled to a re-examination. If the grade is below 75 per cent, 
he is required to take the subject again with the class. 

In addition to the class and quiz work above indicated, an earnest 
endeavor is made to give practical instruction in Procedure. Dur- 
ing the first year about thirty days are given to the regular study of 
Pleading and such related matters of Practice as seem essential to 
an intelligent presentation of that subject. A text-book is used and 
a number of cases read and explained, and the subject is lectured 
upon in a practical way. After the text has been completed the 
review is given by preparing statements of fact, having them ana- 
lyzed by the class, developing each of the three elements of a cause 
of action^ viz. : the legal right in the plaintiff, the legal wrong by 
the defendant, and the resulting damage to the plaintiff. The gen- 
eral principles of law bearing on each are discussed, and their 
application shown, and the whole matter made as plain as can be 
done. Each student is then required to prepare a petition correctly 
presenting the case as developed in the class, and hand it in at the 
next class meeting. These petitions are then exchanged ; a defensive 
statement is then given out and analyzed, and each student pre- 
pares an answer to the petition which he has gotten. Several of 
these cases, as presented by the pleadings, are tried at the next 
class meeting. This process is repeated through the time allowed 
?i5 for review. Usually three or four cases are thus presented. This 

is as much practical work as is done in the Junior year. 

In the Senior year, there is a series of practical lectures given. 
Those before April Isij are devoted to Procedure in the State 
Courts, those after that time to Federal Practice. The practice 
court work proper, is done in the afternoon. The proee^ is much 
the same as that indicated at the close of the Junior year, except 
that it is very much more systematic and complete. As it is an 
admitted fact that in the majority of instances civil suits are won 
or lost before the announcement of ^^ready," we try verj^ hard to 
train the students in the early, systematic and careful preparation 
of the case. To do this more effectively the class is divided into 
sections of from eight to twelve members. These sections are met in 
the afternoon where some good working library is accessible, and the 
students are trained in the use of books, and in hunting and digest- 
ing authorities, and in making briefs. Each case given out is 
required to be carefully and logically briefed, before anything else 
is done; after that, pleadings properly presenting the issues in the 
case are prepared, and after this the case is tried by men chosen 
by the section. 

The student who does faithfully the work of any year in the 
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Law Course has full occupation; and if he use his opportunities, 
he becomes fairly conversant with the topics covered in that year. 
When he has completed the curriculum, we feel that he has such a 
knowledge of his profession and such training in the methods of 
study and the use of books as will enable him in the process of time 
to become a lawyer. No law school can do more for him than this. 
I have given you an outline of the work in the Law Department. 
I fear I have wearied you with its detail, but we are exceedingly 
anxious that the bar of Texas should know the nature and extent 
of the work being done. We are most earnestly endeavoring to 
make it systematic, thorough and practical. We seek not only to 
teach the rules of Law, but also to discover, point out, and impress 
the fundamental principles on which all our jurisprudence rests, 
to show the relations and interrelations of its various branches, to 
fix in the minds of the students that the Law is not a detached set 
of arbitrary rules, but on the contrary, is a systematic and scientific 
whole, presenting the highest human exposition and embodiment of 
truth and righteousness. 



SOME PECULIARITIES OF THE 'ADMIRALTY LAW. 



A PAPER READ BEFORE THE 



TEXAS BAR ASSOCIATION, 



BY 

JOHN C. WALKEE, 

OF THB GALVBSTON BAR. 



By the title of this paper the writer does not intend to convey 
the impression that the admiralty law is in reality peculiar further 
than that it, like the Civil and Ecclesiastical Law, differs in many 
particulars from the Common Law, modified by statute, which the 
great majority of the lawyers of this State have occasion solely to 
study and practice. It may be of interest to point out some of the 
most striking features wherein the systems differ, both as to rule 
of decision and practice. 

The Constitution of the United States vests all cases of admi- 
ralty and maritime, jurisdiction in the Federal courts, but by act 
of Congress the right of a Common Law remedy is saved where the 
Common Law is competent to give it. Thus in many cases the Com- 
mon Law courts have jurisdiction concurrent with courts of admi- 
ralty, provided service can be made upon the person liable in the 
action. 

The early decisions of the Supreme Court of the United States 
confined the jurisdiction as to place to localities where the- tide 
ebbed and flowed, or on tide waters navigable from the sea. 
(The Thomas Jefferson, 10 Wh., 428.) Congress passed an act 
in 1845 extending the admiralty jurisdiction to the Great Lakes 
and navigable waters connecting the same. Shortly afterwards the 
United States Courts abandoned the narrow English rule confining 
admiralty jurisdiction to tide waters, and by degrees have held 
that it extends to all navigable waters where substantial and per- 
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manent commerce is carried on, irrespective of congressional legis- 
lation, which is now the established American doctrine. The Gen- 
essee C^iief, 12 How., 445; Revenue Cutter No. 1, Brown^s Admi- 
ralty, 92; Leovy v. United States, 177 U. S., 621. But it has been 
judicially doubted by a United States District Court whether the 
waters of a lake entirely within a State, having no navigable out- 
let, are within the admiralty jurisdiction. United States v. Bur- 
lington & Ferry Co., 21 Fed. Eep., 341. 

The subject matter of admiralty jurisdiction extends to con- 
tracts, maritime in their nature, and to torts committed on public 
navigable waters, though in many cases, both of contract and tort, 
the Common Law may be competent to afford a remedy. There 
is frequently diflBculty in determining what are and are not causes 
exclusively maritime in their nature. - This subject will be dealt 
with herein under various heads. 

This much by way of introduction. 

THE ADMIRALTY LIEN. 

The word "lien" suggests to the Common Law practitioner a 
written instrument, with notice by record or otherwise to bind sub- 
sequent bona fide purchasers for value. True, the implied lien of 
the vendor is a recognized doctrine, but it may be lost if the land 
be conveyed by deed containing recitals of full payment of the pur- 
chase money and sold afterwards by the original vendee to a bona 
fide purchaser. So of an unrecorded mortgage. 

A maritime lien is far different. Its mere existence fixes liabil- 
ity upon the property to which it attaches — ^usually a ship — irre- 
spective of ownership, and regardless of transfers made after the 
creation of the lien. This lien is by no means confined to con- 
tract. In fact, it is frequently fixed upon property subject to it 
very much against the consent of the owners, as in cases of mari- 
time torts, which include all kinds of liability for negligence. The 
ship or other property to which the lien attaches is regarded as a 
sentient being capable of making contracts, or committing action- 
able wrongs, as a natural person could do, and if such contract or 
tort is maritime, the lien attaches ipso facto to the thing itself, and 
suit is brought against it accordingly ; hence, the term action "m 
rem/^ 

In bringing suit against a ship or other property to enforce a 
lien in admiralty, it is not essential to name the owners ; they may 
be — in fact, frequently are — unknown. 

Great difficulty exists in determining what are such maritime 
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services as create a lien, and what property is its proper subject 
matter, and on these questions the Federal courts have rendered 
decisions mystifying the one unskilled in admiralty law. 

As to contracts, "the true criterion (whether they are within the 
admiralty jurisdiction) is the nature and subject matter of the 
contract as whether it was a maritime contract having reference 
to maritime service or maritime transactions/^ is the language of 
the Supreme Court in Insurance Company v. Dunham, 11 Wall., 1. 

It would seem that no contract could be more essentially mari- 
time in its nature than that of the stevedore — ^the skilled workman 
who stows the cargo and prepares the ship for sea; yet on this 
question the courts have repeatedly swung around the circle, some 
deciding that he has a lien for such services; others that he has 
not. Estaban de Antunano, 31 Fed. Kep., 920; Paul v. The Ilex, 
2 Woods, 229; McDermott v. The S. G. Owens, 1 Wall., Jr., 371; 
The Maine, 51 Fed. Eep., 954. 

A contract to build a ship or claims for material and labor fur- 
nished in its original construction are not within the admiralty 
jurisdiction, and a ship on the stocks before being launched is not 
subject to seizure by process in rem for labor or materials fur- 
nished. Koach V. Chapman, 22 How., 129 ; Morewood v. Eneguist, 
23 How., 491; The Pacific, 9 Fed. Rep., 120. But let the magic 
of the launching occur, either with or without champagne chris- 
tening; let her become a completed ship — a vessel floating in the 
element for which she was destined — ^and all contracts for labor, 
supplies and materials thereafter furnished her become maritime 
in tiieir nature, and she becon^es liable on such contracts to seizure 
by suit in rem. 

Towage services performed are unquestionably within the admi- 
ralty jurisdiction; yet suit in the admiralty courts can not he main- 
tained for a breach of a towage contract wholly executory. The 
Prince Leopold, 4 Woods, 48; The Francisco, 116 Fed. Rep., 83. 

No principle is clearer than that charters and all contract^ of 
affreightment are strictly inaritime, and the ship or ship owners 
have a lien on the cargo in possession for freight, and the owner 
of the cargo has a lien upon the ship for the performance of its 
duties, both enforceable in the admiralty courts, but it also seems 
to be the settled law that a contract for commissions for obtain- 
ing a charter is not maritime, and is not within the admiralty juiia- 
diction even though embodied in the' charter party itself. Taylor 
V. Weir, 110 Fed. Rep., 1006; Brown v. Steam Navigation Co., 
112 Fed. Rep., 1018. 

A contract of marine insurance is a maritime contract, and if 
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goods insured be lost or damaged, *a right of action in the United 
States District Court exists against the insurer. Insurance Co. 
V. Dunham, 11 Wall., 1. 

By parity of reasoning it would appear that the insurer should 
have a right of action in the Federal courts against the vessel for 
the unpaid premium. Such, however, is not the trend of judicial 
decision. It has been held that the insurer has no lien for his 
premium, for the reason that the insurance is for the personal 
benefit of the ship owner and not for the benefit of the ship. The 
John T. Moore, 3 Woods, 62. . 

So, while the maritime character of all contracts of carriage is 
universally admitted; yet the services of a solicitor of freight under 
contract with the ship are held not maritime in character. The 
Crystal Stream, 25 Fed. Rep., 575. 

seamen's wages. 

The lien of the seaman is most important, and he is protected 
in it to the fullest extent. He is considered a ward of the court, 
and his claim is in most cases regarded a first lien on the vessel 
which "adheres to it as long as a plank is left afloat.^^ A distin- 
guished writer on admiralty law says : "A good crew is the most 
important outfit that a ship can have. Her construction may be 
the best that modem ingenuity may produce. Every device of 
recent invention may be lavished upon her. Yet, unless she has 
a brain to direct her course, and skillful hands to regulate the 
pulsations of her engines and manage her complicated machinery, 
her propeller is paralyzed; her siren is dumb. She is like the 
human body when the soul has departed. Mere machinery is of 
but little service unless intelligently handled. It is not the gun, 
but the man behind it, that is formidable; and in modem, as in 
ancient times, the personal equation is still controlling. On this 
account the utmost encouragement and the fullest protection to 
seamen are the established policy of the admiralty law.'' Hughes' 
Admiralty, 21. 

Whose superior intelligence, skill and responsibility would seem 
to entitle him to more consideration than any others of the equi- 
page of a vessel? We may well answer, the captain or master. 
He is the one to whom the navigation, of the ship is entrusted. 
He guards her interests at home and abroad. His eyes must see 
everything. He must protect her passengers and her cargo in 
every way. He is the only one accountable to the ship owners, 
and upon his shoulders constantly rest the manifold duties and 

lO^B 
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responsibilities attendant upon the care of human life and prop- 
erty. Yet of all the mariners employed on shipboard, the master is 
the only one who has no lien on the vessel for his wages and serv- 
ices. The general admiralty law denies to the master the lien 
it gives to the cabin boy and sailor before the mast. 

SALVAGE. 

The student of the Common Law finds it hard to grasp the idea 
of not only paying for the value of meritorious and voluntary 
services rendered to property in danger, but also paying an addi- 
tional sum as a bounty or reward^ and as an encouragement to sal- 
vors to undertake other like enterprises. This is salvage when the 
services are rendered to floating property, and such services con- 
stitute one of the most favored liens recognized by the admiralty 
courts. Salvors may extinguish a fire on board, or relieve a ves- 
sel from any imminent danger, and she may sail away to the utter- 
most parts of the earth, and her ownership may be changed mean- 
while, but when her keel again touches United States waters, those 
salvors may enforce their lien by seizure in rem. "The right of 
salvage depends on no contract, springs from no violation of posi- 
tive duty.^^ Hughes^ Admiralty, 125. The award is measured 
by no standard. "Each case has its peculiar circumstances, and 
the amount of a salvage award is largely a matter of judicial dis- 
cretion varying with the idiosyncracies of the judge and regulated 
only by certain general rules.^^ Hughes, 133. The learned com- 
mentator in describing the amount of a salvage award as "varying 
with the idiosyncracies of the judge," might have properly applied 
the English idea of decisions in chancery, that they vary according 
ta the length of the chancellor's foot. There is no more uniformity 
of decision as to amounts of salvage awards given by the judges than 
in jury verdicts in personal injury and other damage suits. A judge 
trained in admiralty practice will give liberal amounts, according 
to his views of reward for meritorious service; while one trained 
in the Common Law will strive to keep at least within a reasonable 
or reasoning distance of the iron-bound rule of quantum meruit. 

The subject matter of salvage often furnishes food for discus- 
sion. Ships and their cargoes are such subject matter without 
question, likewise all parts of "the furniture or cargo which come 
under the head of wreck, flotsam, jetsam, ligan or derelict.^' Cope 
V. Vallette Dry Dock Co., 119 U. S., 625. A raft of timber has 
been held both to be and not to be the subject of salvage. A Raft 
of Spars, 1 Abb. Adm., 485; 50,000 feet of lumber, 2 Lowell, 64; 
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Tonee v. Cribbs of. Lumber, Taney, 5*33. The United States 
Supreme Court has held a floating dry dock in the Mississippi 
Eiver, moored to the bank with chains, not to be the subject of 
salvage. Cope v. Vallette, supra. A steamboat; likewise moored, 
undergoing repairs, and being fitted up for a wharf boat at a land- 
ing near Vicksburg, dismantled of all her machinery and other 
appurtenances necessary for navigating the river, was held to be 
the subject of salvage. . The Old Natchez, 9 Fed. Kep. 

In another case where a steamboat on the Hudson River, like- 
wise dismantled, and similarly moored to the bank, was used as a 
hotel and saloon, at different places along the river, to which she 
was removed from time to time, it was held that a libel for salvage 
services could not be maintained. The Hendrick Hudson, G. Ben., 
419. But a dismantled steamboat converted into a pleasure barge 
and used for excursions has been held to be subject to a lien for 
salvage. The City of Pittsburg, 45 Fed. Rep., 699. A dredge 
used in deepening harbors and channels has been frequently held 
subject to a maritime lien, and would, therefore, be subject to a 
lien for salvage. McRea v. Bowers Dredging Co., 86 Fed. Rep., 
344; The Pioneer, 30 Fed. Rep., 206. 

These decisions, seemingly conflicting and contradictory, har- 
monize to a great extent, making due allowance for the "idosyn- 
cracies^* of the judicial mind in making application of well defined 
legal rules or principles, as will be seen hereafter. 

PmORITY OF LIENS. 

A noteworthy feature of the law of admiralty liens is their rank 
or classification, and there is found here an analogy to the probate 
law in this, and perhaps all the other States of the Union. 

Wages and salvage rank first, and here there would seem at first 
glance to be a seeming anomaly. Salvage claims are of higher 
rank than wages earned previously to the salvage services, and 
wages earned subsequent to the rendition of salvage are ranked 
higher than such previous salvage services. The reason is that if 
the salvage had not been effected, there would be no ship, and there 
would be no res to which the lien for wages could attach. The 
Fort Wayne, 1 Bond, 476. 

Such claims as materials, supplies, towage, pilotage and general 
average are held equal in dignity^ and have no preference over each 
other, with the saving claim, "in the absence of special circum- 
stances or equities.'^ 

Bottomry bonds, which may be called marine mortgages upon 
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the hull or bottom — ^that is, upon the ship herself — rank lower than 
the other liens mentioned, the reason being that the bottomry holder 
is considered as having a proprietary interest in the ship, and that 
necessaries furnished her in the way of her repairs, supplies or 
navigation are for his benefit, as well as for the benefit of the ves- 
sel. The Dora, 34 Fed. Eep., 343. 

LIENS BY STATE STATUTES. 

The effect of statutory liens upon vessels is one of the most per- . 
plexing subjects presented to the student or practitioner of admi- 
ralty law. 

As before mentioned, a constitutional provision extends the 
judicial power of the Federal courts "to all cases of admiralty and 
maritime jurisdiction.^^ The limits of this paper do not allow a 
discussion of the development of the present interpretation of this 
provision. Suffice it to say that in the leading case of The Lotta- 
wanna, 21 Wall., 558, the court laid down the following doctrine: 
"State laws, it is true, can not exclude the contract for furnishing 
(such) necessaries (materials, etc.) from the domain of admiralty 
jurisdiction, for it is a maritime contract, and they can not alter 
the limits of that jurisdiction; nor can they confer it upon the 
State courts so as to enable them to proceed in rem for the enforce- 
ment of liens created by such State laws, for it is exclusively con- 
ferred upon the District Courts of the United States, * * * 
which, having jurisdiction of the contract as a maritime one, may 
enforce liens given for its security, even when created by the State 
laws.^^ 

The United States courts have frequently held that State statutes 
authorizing process in rem against a vessel for the breach of any 
contract maritime in its nature are unconstitutional as interfering 
with the exclusive admiralty jurisdiction of the courts of the United 
States. The Glide, 167 U. S., 606. A State statute may create a 
lien upon a ship, however, enforceable in the State courts, provided 
it does not involve a maritime contract, "touching rights and duties 
appertaining to navigation" (Edwards v. Elliott, 21 Wall., 555) ; 
but where the subject matter of the contract is strictly maritime, 
the State courts have no jurisdiction to enforce statutory liens 
in rem against the ship. 

Now we observe a condition which even the United States 
Supreme Court itself admits to be "anomalous." The Lottawanna, 
supra. Where State statutes give a lien in rem to secure a con- 
tract maritime in its nature, the District Courts of the United 
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States will enforce it. Thus, although the State statute is a dead 
letter and unconstitutional in providing that State courts shall 
have jurisdiction to enforce the lien, the Federal courts will take 
exclusive cognizance of such statutes^, and will enforce them accord- 
ing to their own rules of procedure. The Menominie, 36 Fed. 
Rep., 197. This has most frequently been decided in cases involv- 
ing liens by State statutes on domestic vessels for supplies, labor 
and repairs, but on principle it seems that all contracts or torts 
of a maritime nature declared by State statute to be liens on domes- 
tic vessels would be recognized and enforced by the Federal courts. 
In fact, two Federal courts have decreed liens for the master^s 
wages of such vessel by reason of State statutes, though fully recog- 
nizing that under the general admiralty law no such lien exists. 
The Mary Gratwick, 2 Sawy., 342 ; The Louis Olson, 11. 

Where the owners are sued directly and service obtained upon 
them, in a cause iavolving a maritime contract, and personal judg- 
ment is sought to be obtained, the State courts have jurisdiction, 
though the Common Law remedy of attachment is sued out. It 
is said in the Lottawanna case : "There is no more valid objection 
to the attachment proceeding to enforce the, lien in a suit m per- 
sonam by holding the vessel by mesne, process, to be subjected to 
execution on the personal judgment when recovered, than there is 
in subjecting her to seizure on the execution. Both are incidents 
of a Common Law remedy, which a court of Common Law is com- 
petent to give.^' 

LIENS FOR TOETS. 

Liens for tort — for unliquidated damages — are likely to impress 
the Common Law student as novelties, but in admiralty they are as 
well recognized as liens based upon contracts, and the same mode of 
procedure is adopted to enforce* them. They include wrongs both 
to the person and to property. The vessel is treated as the offender, 
and suit in most cases is in rem against her, regardless of her own- 
ership. As soon as the wrong is inflicted it creates a maritime lien 
or privilege — a proprietary interest in the offending ship in favor 
of tiie party injured. Suits for damages for negligence are, of course, 
included, and it may be stated tersely that the breach of any duty 
owed by the ship or her officers towards any person or other ves- 
sels, resulting in damages, is cause for seizure to enforce the lien 
created thereby, embracing the various causes of damages result- 
ing from negligence, and the test of jurisdiction is locality, which 
means that the tort must be consummated on navigable water. 
The Plymouth, 3 Wall, 20; Chicago v. P. Elevator Co., 119 U. S., 
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388 ; The H. S. Pickands, 42 Fed. Kep., 239. Many of the Com- 
mon Law doctrines relating to negligence are similar to those rec- 
ognized in admiralty. 

CONTRIBUTORY NEGLIGENCE. 

The Common Law makes the person seeking to recover damages 
for personal injuries responsible for his own negligence, proxi- 
mately contributing thereto, to the extent of constituting a com- 
plete bar to the action. Not so in admiralty. There the more 
equitable doctrine prevails of dividing the damages, and if the 
libelant (corresponding to the plaintiff at Common Law) is guilty 
of negligence as well as the ship, he is awarded only a portion of 
what he would be entitled to recover if he were wholly free from 
fault. Usually in such cases he recovers half damages, the rule 
in collision suits, but the proportion is largely in the discretion of 
the court. The Max Morris, 137 U. S., 1. 

Who can say that this rule of the admiralty is not just and 
equitable? Is it right that the original wrongdoer, who has caused 
injury by his failure to perform his duty towards the injured 
party, should wholly escape liability for his fault, because of negli- 
gence of the plaintiff, though it be of less degree than his own? 
The layman sees a case of personal injury tried in admiralty in a^ 
Federal court, and upon contributory negligence being established, 
the libelant recovers divided damages. In another exactly parallel 
case in a State court, perhaps only a few hundred yards distant, 
on precisely the same plea and evidence, he sees the plaintiff recover 
nothing. He is apt to consider one judgment to be in accord with 
the natural principles of justice, holding every person responsible 
for his own fault; the other is likely to be incomprehensible to him, 
for it requires the trained intellect of the Common Law jurist to 
satisfactorily reconcile the Common Law doctrine of contributory 
negligence with natural right and equity. There is a difference, 
however, between "law^' and ^^equity." 

INJURIES RESULTING IN DEATH. 

At Common Law actions for personal injuries do not survive, 
and it has been held that personal actions died with the person by 
the civil law, though there are dicta that they survived. Hubgh 
V. IST. 0. & C. Ry. Co., 6 La. Ann., 496; Holmes v. 0. & C. Ry. Co., 
5 Fed. Eep., 79. It is well established that in the absence of a 
State statute expressly declanng a lien upon a vessel for death 
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caused by her negligence on waters within the jurisdiction of such 
State, no action m rem for such death can be maintained in the 
Federal courts. The Harrisburg, 119 IT. S.^ 199; The Corsair, 145 
U. S., 335. These cases, while denying the remedy, and deciding 
that there is no maritime lien in such cases under the general 
admiralty law, incidentally decide that if a lien should exist on the 
offending vessel by State statute, it could be enforced by suit in rem 
in admiralty. Statutes like that of Texas, however, merely giving 
an ordinary right of action, are insufficient to allow the Federal 
courts to entertain an action in rem to give them effec^^by reason 
of constitutionaL inhibition, the State courts are without power to 
do. The assertion by statute of a lien or privilege Upon the vessel 
by reason of such tort, must be unequivocal in order that the Fed- 
eral court, sitting in admiralty, may take cognizance of it. Follow- 
ing the Harrisburg and Corsair cases, the United States Circuit 
Courts of Appeal have directly held that although no lien exists 
by the general admiralty law for injuries causing death, yet such 
injuries are considered torts of a maritime nature when committed 
on public navigable waters within the jurisdiction of a State, and 
if a lien be declared by the statute of that State, it can be enforced 
in admiralty by suit in rem. The Willamette, 70 Fed. Rf^p., 874; 
The Onako, 107 Fed. Eep., 9S6. 

In TexaS;, therefore, a ship can not be seized in rem for injuries 
causing death ; but suppose a man is billed on shipboard in a Texas 
port under circumstances making a case of negligence on the part 
of the ship, the question naturally presents itself : Is there any 
remedy in admiralty ? Unquestionably yes, and this is the method 
of obtaining it. The parties entitled to sue under the State statute 
file a libel in personam, not against the ship, but against her 
owners. No lien being given by Texas statute, but only the right 
of action, the court will take cognizance of the suit in personam, 
the tort being one of a maritime nature. The Onako, 107 Fed. 
Rep., 986. The second rule of practice in admiralty (which has 
the force of law) provides for issuance of a writ of attachment if 
the defendant can not be found. Such writ issues, upon bond or 
stipulation for costs in the sum of $250 being given, the same 
required in an action m rem, irrespective of how large may be the 
damages claimed, and the ship is seized by the marshal, not by 
virtue of any process against her, but as the property of her owners, 
against whom the suit has been instituted. Service is had by sum- 
mons served upon the master of the ship, as the agent of the owners, 
and she is held tq abide the result of the suit, unless the defendants 
give a bond for her release. The Alpena, 7 Fed. Rep., 361; 
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McGrath v. Candelero Bee, 64. If the vessel has meanwhile gone 
to a port of another State, the libelant may follow her and there 
effect a seizure by attachment in the same manner, provided the 
statutes of the two states relating to injuries resulting in death 
are similar. Burrell v. Fleming, 109 Fed. Rep., 490; Bailroad v. 
Cox, 145 U. S., 593. 

While the rule is to divide the damages when contributory negli- 
gence is established in cases of personal injury, where a maritime 
lien exists by virtue of the general admiralty law, the Common 
Law rule of contributory negligence, if recognized by that State, 
obtains where the suit is maintainable only by virtue of a local 
State statute. In the latter case all the defenses allowed by the 
law of the State can be invoked, the' principle stated being that the 
libelant must accept the remedy he seeks cum onere, and if the 
State law gives a privilege, that law must be administered in its 
entirety so far as it relates to the particular case. Strange as it 
may appear, in admiralty a man may be guilty of contributory 
negligence in breaking his leg and yet recover divided damages 
in rem ; but if, being likewise negligent, he breaks his neck, there 
can be no recovery in rem whatever. Robinson v. Nav. Co., 73 Fed. 
Rep., 883; City of Norwalk, 55 Fed. Rep., 98. This seems to 
afford an application of the time-honored railroad maxim that it 
is cheaper to kill a man than cripple him. 

CONFLICT OF DECISION. 

Many decisions of the admiralty courts which seem to conflict 
harmonize when the underlying principles are analyzed. Take the 
cases heretofore cited. A maritime lien is denied for materials and 
labor furnished a ship in the course of construction. The reason 
is that until she is completed and afloat, she is not a vessel — "an- 
instrument of commerce and navigation.^^ Take the cases of the 
executory contracts to perform towage services; for broker's com- 
missions in procuring a charter; the services of a solicitor of 
freight, before the actual contract of affreightment is made, all 
held not to be maritime contracts. Apply the rule laid down in 
The Thames, 10 Fed. Rep., 848. ''The distinction between pre- 
liminary services leading to a maritime contract and such con- 
tracts themselves has been afiirmed in this country from the first, 
and is not yet departed from." We see that all the contracts in 
the jcases cited were "preliminary" to the contracts to be thereafter 
performed in the course of navigation. Take the seeming conflict 
of decision upon what may be the subject of salvage. Apply the 
test, which is that "the actual status of the structure" must be 
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"fairly engaged in commerce or navigation," and not be a fixture 
attached to the shore, and we can readily see why a dismantled 
steamboat used ae a saloon, and a dTy dock permanently moored to 
a river bank are not the subjects of salvage liens. The denial of 
wages to the master by the general admiralty law, while granted 
to every member of the crew, loses appearance of injustice when 
we s"e the reason of the rule is that he is allowed to pay himself 
out of the freight money, and also the better reason that, as he is 
the guardian of the ship and her interests, public, policy should 
not vest him with the power of sacrificing her in a foreign port 
unknown to the owners to satisfy his own debt Conflicting 
decisions in admiralty exist certainly, but in what system of laws 
adpainistered by a multitude of judges are such conflicts not found? 
Although the layman may look for absolute uniformity of decision, 
there are agnostics in the legal profession who doubt that an 
ordinary mortal becomes infallible merely because he dons the 
judicial ermine. 

It is matter of recent history that the greatest and wisest of 
American tribunals decided that the income tax vas valid and con- 
stitutional by a majority of one, and on rehearing decided by the 
same majority of one that it was unconstitutional and invalid. 
Two courts of last resort of equal integrity of purpose have differed 
on grave quasi political questions, one upholding the principles 
of local self-government, the other the doctrines of oligarchy and 
imperialism, each court supporting its views by authorities like- 
wise conflicting; so, granting there are, conflicts of decision in 
admiralty, the Common Law courts are equally uncejtain in estab- 
lishing fixed rules, and in making proper application of facts to 
them. 

PRACTICE AND PROCEDURE. 

The admiralty practice is probably as simple, as free from com- 
plications, and as well devised to insure a speedy remedy as any 
extant in any civilized country. 

The action is instituted by libel, a pleading corresponding to 
the Common Law declaration or our petition. If in rem it must 
be verified by oath or affirmation (Ad. Rule 26), whereupon war- 
rant of arrest or seizure issues, the ship or other res is taken into 
the possession of the marshal, and public notice given by publica- 
tion of monition. If the suit be in personam, service is made by 
a summons, which may have a clause therein that if the defendant 
can not be found, to attach his goods and chattels, or if such prop- 
erty can not be found, to attach his credits and effects in the hands 
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of a garnishee named. (Ad. Eule 2.) The writ, of course, must 
Tie based on affidavit. The writ in either kind of suit is returnable, 
usually in fourteen days, when the cause is ready for hearing. 
Postponements and continuances may be had as at Common Law. 
Full pleading is encouraged, and no objections are maintainable 
to facts being fully recited. 

Upon seizure of a ship the owner must file his claim before she 
can be released on bond, or stipulation, and his answer must be 
verified on oath. The defendant may also be required to answer 
interrogatories which may be propounded at the close of the libel. 
(Ad. Rule 27.) 

A noticeable feature of the suit in rem is th^t every person hav- 
ing a maritime lien on the thing seized, of whatever nature, can and 
should come into the suit by libel of intervention, and the court on 
the trial adjudicates and classifies each intervention and renders 
but one decree, covering every intervention filed. (Ad. Eule 34.) 
Should the defendant fail to answer on the return day of the pro- 
cess, he may be adjudged in contumacy, and decree pro confesso be- 
entered against him, and the cause proceed ex parte, (Ad. 
Rule 29.) 

The registry is an important adjunct to the court. Money there 
deposited must be kept in a bank designated by the court and 
can not be drawn out except on the check of the judge, counter- 
signed by the clerk. (Ad. Rule 42.) Our State courts and our 
Legislature might benefit by copying this salutary rule. 

The nomenclature of incidents of admiralty practice differs in 
many particulars from that of the Common Law, and matters or 
things analogous to, or substantially the same, have names which 
to the Common Law practitioner seem "quaint and curious.'^ The 
word "libel," for example, conveys its specific meaning widely dif- 
ferent from that of the Common or Criminal Law. "Monition," 
"stipulation," "proctor," "apostles," "apparel," "condemnation" 
and many other words have their specific meaning in admiralty 
procedure, at least mildly surprising to the English scholar, inter- 
preting them from merely an etymological, and not a maritime 
standpoint. 

CONCLUSION. 

This paper is subject to the just criticism that it is incomplete 
and disjointed, but the scope of the subject precludes a review of 
even- most of the marked points of difference between the admiralty 
and the common and statute law. Proper and intelligent treat- 
ment of the subject would require a volume of treatise. 
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It may be appropriate to say that the practice of maritime law 
is fraught with human interest. There are presented to the admi- 
ralty practitioner manifold phases of human nature. He is con- 
stantly thrown with people from strange countries, for among those 
who at some time appear in admiralty causes are representatives 
of many foreign lands. The very subject matters with which he 
has to deal contrast sharply with such incidents as the dry details 
of a land title, or the establishment of comers in a boundary suit. 

There are developed before him in his oflSco or during the trials 
of many classes of cases, facts which make him think better of his 
race. The sailor^s pimple descriptions of shipwreck and salvage; 
of battles with storm and tempest; of rescues of life which stamp 
the actors as heroes; of sufferings, privations and ofttimes death, 
command absorbing interest and sympathy, and teach that the tales 
of such writers as Cooper, Marryat and Clark Russell all have 
their parallels in reality. 

The practitioner of admiralty law becomes truly wedded to it, 
and when out of the jurisdiction of an admiralty court, feels like the 
sailor ashore when out of sight of blue water. 
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Some of you may know that at the last session of the Legisla- 
ture I had the honor to present to that body a bill providing for 
the taxation, by a method new to this State, of certain assets and 
properties in Texas. For the moment, it does not matter why 
I thought our present laws insufficient to compel equitable contri- 
butions on values from the owners of those properties. The point 
I have in mind is that I did propose a change in the law, and 
that this fact came to the knowledge of a kind-hearted, well- 
informed gentleman, an officer of this Association, who, being igno- 
rant of the consequences involved in his act, was moved by his 
courtesy and largeness of soul to invite me to read at this meeting 
a paper touching upon the legal phases of the system which I had 
contemplated as being an improvement upon the one now in use. 
I say the invitation was moved by the generous courtesy of the 
gentleman,, but I can not so readily tell what moved my rash and 
unconsidered acceptance. When I cast back in my mind, I can 
remember I had an idea such a paper might be confined to ques- 
tions of law arising upon the plan which I offered before the Legis- 
ture, that I might expound the constitutionality of my notions 
and the validity in law of the features I desired to engrait on our 
revenue system. But alas ! for the dreams of mortal man. The 
more I have studied, the better have I learned what I seem dimly 
to have known ali the time, that there are no legal doubts involved 
in the entire subject; that no abstruse reasouing or entrancing. 
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flawless logic is needed to show the constitutionality of the pro- 
posals; that for years and years no one has dreamed of denying 
the validity of such enactments; that, in short, the last one to 
arrive at judicial settlement, of the principles I found such pleas- 
ure in advocating, was definitely and positively settled in the 
Supreme Court of the United States more than ten years ago. 

The subject matter of my paper vanished in the realms of stare 
. decisis, and my author heart was bereft of its topic. I am driven, 
gentlemen, from the law to the facts, but let me assure you the 
compulsion has not come from that direction toward which we are 
accustomed to look for its approach, when, in ordinary cases, it is 
the moving cause of such a change of base. 

That bill, which through a looseness of designation for which I 
was largely responsible, came to be known as the "Intangible Tax 
BilV^ named some twenty-five different kinds of property and busi- 
ness, and provided that each of them should be taxed, first, upon 
its ordinary tangible property, if it had any in Texas, and second, 
upon all other of its assets. And it was the second proposition, 
innocent as I had thought it, which caused all the disturbance. 
The ordinary tangible property was to be taxed under the existing 
system, which, notwithstanding an habitual undervaluation, is rea- 
sonably effective when applied to those old-fashioned subjects of 
revenue which were almost the only taxable assets when the system 
was first applied. 

By its terms the bill applied to all trust, guaranty and surety 
companies, to all gas, water, electric light, electric power, telegraph, 
telephone and street railroad companies, to ferry, bridge, wharf 
and elevator companies, to express and insurance companies, and 
to companies operating different kinds of cars, but owning no rail- 
road tracks on which to run them, and to all individuals and asso- 
ciations engaged in the same character of business. It omitted 
railroad companies, which, in my judgment, should have been 
included, and it is possible there were other minor omissions of 
kinds of business which came within the reasons compelling the 
change. Since, as an ordinary rule, the properties affected by the 
bill are operated by corporations and not by individuals and asso- 
ciations, and for the sake of brevity, I will, in treating the subject 
in this paper, omit all reference to non-corporate owners, merely say- 
ing at this place that the same provisions applied to all alike. Each 
company affected was required to make out and deliver to the State 
Comptroller an annual verified statement, showing the corporate 
name, the character of business, the authority by which it had been 
incorporated, its total capital stock with its par and its market 
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value, its total outstanding bonds, with the market value thereof, 
its tangible property in Texas and its value, its tangible property 
outside of the State and its value, and its gross and net earnings for 
the preceding year. If the company was one doing business both 
within our territories and beyond our borders, it was further 
rquired to show its total mileage or business, and its mileage or 
business under our jurisdiction. And every company having a 
business extending beyond a single taxing district was required to 
show its location and to make a comparative statement of its busi- 
ness at the different points. For the object of the bill was to 
secure not only State, but local revenue as well, wherever the same 
was justly payable. 

From these statements and from such other information as it 
could and did obtain, a State Tax Board, created by the bill, con- 
sisting of the Governor, the Attorney General^ the Comptroller and 
the Secretary of State, was directed to ascertain the value of the 
assets taxable for the benefit of our government, and the respective 
values taxable for the benefit of the several local taxing districts. 
The value of an entire property was to be measured, in so far as 
the board thought it just, by the aggregate of the market value of 
the stock, added to the market value of the bonds^ if any were out- 
standing. From this a deduction was made of the value of the 
tangible property and of all permanent investments, not necessary 
to the business, whether tangible or not, and the result was treated 
as the distributable value of the business. A portion of this dis- 
tributable value, the amount of which was to be based upon the 
business done, or upon the mileage here and elsewhere, was assigned 
to Texas in the case of interstate corporations. There was no pro- 
portion to be calculated in the case of a domestic corporation — all 
of whose property would be taxable in Texas. The apportionment 
between the different taxing districts was to be made by the same 
sort of a proportion. At each step the board had full power to 
depart from the general rule of apportionment, if the justice of 
the case seemed to require it. District apportionments, with names 
and a description of each property, were to be sent to the proper 
assessors, and, since assessments at full value are not made in 
Texas, the bill provided that these companies should be treated by 
the assessors as are other owners of taxables, and that their assets 
should be listed, valued and taxed as in other cases. 

So condensed a statement necessarily endangers the acceptance 
of the details of the bill in the minds of my hearers, who, in the 
absence of particulars, may very reasonably inquire of themselves 
whether there is not some direction in which the just rights of the 
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companies, or of the other and remaining taxpayers, have not been 
neglected. I take this risk the more cheerfully because I am per- 
sonally indifferent concerning the more minute provisions, insisting 
only upon the general principles which are involved, and feeling 
absolute confidence that, if these shall gain public favor, some 
equitable rule of proportion can easily be devised for every character 
of case. 

To my miind, the fundamental points for consideration are the 
following : 

In the first place, the Constitution of Texas declares that "Taxa- 
tion shall be equal and uniform.'^ Except as to certain specified 
exemptions with which this article is in no way concerned, all prop- 
erty within our territory is required to be taxed in proportion to 
its value. This is an express command, a fixed principle which 
legislation is powerless to changa It is more than that; it is a 
declaration of a public policy which is founded upon the highest 
morality. It embodies within itself a commandment against the 
oppression of the poor; it forbids the robbery of widows and 
orphans; it has in it nothing of charity, everything of justice. 
It is the sworn duty of a member of the Legislature to ot^y this 
constitutional mandate, and I have no hesitation in saying it should 
also be his greatest pleasure. Legislation may provide the machin- 
ery and declare by what proceedings property shall be valued for 
taxation. But it can exempt nothing; it should double no bur- 
dens, and it should see to it that all forms of capital are required 
to contribute to the public revenuies in proportion to the worth of 
each investment. In other words, it must omit nothing, for it is 
by omission that the most secret, deceptive and effective of all 
exemptions are secured. 

The Pullman Car Cohapany, the cattle car companies, the refrig- 
erating car companies, the furniture car companies, the oil-tank 
car companies, and all other companies which furnish cars to run 
over lines of railroad that they do not own, have exemptions of 
this kind. The companies are not domiciled in Texas; the cars 
have no fixed situs here; they are as migratory as wild geese, and 
do not remain so long in any one locality. They are as evanescent 
as the traditional and troublesome flea. Unless permanently kept 
within its limits, the specific cars are not taxable in our State. 
Yet the property of each of these companies is protected by our 
officers; its business here is of value because of the settled condi- 
tion of society, and this has been brought about and is preserved 
under the administration of our government; it derives its profit 
from an intimate and daily commerce with our people; it occupies 



160 APPENDIX. 

the time of our courts and is dependent for justice on the patience 
of our juries. And it has never paid one cent of property tax to 
our State or to any political subdivision, and never will pay one cent 
so long as the law remains as it now is. The property is visible 
enough^ no one can say there is anything intangible about it; it is 
not a myth; its existence is as real and substantial as is that of 
any vast granite mountain in Burnet County, from which all the 
citi^es of the world might be rebuilt without reducing it to a hole 
in the ground. Now, I make the assertion that the exemption of 
the property of the car companies is not "equal and uniform^' taxa- 
tion, levied upon all property in Texas in proportion to its value. 
I profess my belief that the Constitution contemplated no such 
injustice. On the contrary, I entertain no doubt it was intended 
as a protection against just that sort of discrimination and wrong. 
But, one may say, if the specific Pullman cars can not be taxed; 
if, because of the manner of their use, because of their rapid migra- 
tion from county to county and from State to State; if, because of 
their lack of a definite, legal situs, they can escape their propor- 
tionate contributions to the public revenues, of what use is it to 
complain? Is not the situation beyond remedy, and would we 
not better submit aud turn our attention toward those subjects from 
which we may reasonably hope a bettered condition as the result 
of an efiicient effort ? Not so. This case is as promising as is any 
other. Legal situs is a result of the law, and, in the absence of 
constitutional restrictions, the law grows and changes by the enact- 
ment of statutes. There is no ^constitutional declaration that a 
movable and shifting property shall have its constructive, legal 
situs at the domicile of its owner. Thel whole subject of con- 
structive situs is a legal fiction invented for purposes of conveni- 
ence, hardened by time into an obstacle to justice, but not protected 
against assault. Statute law can give a place in Texas for pur- 
poses of taxation to all cars which are actually within its limits on 
any particular and specified day in the year. But there is no such 
statute on our books, and the cars go untaxed. And, for another 
thing, if such a law were in force, there would not be many Pull- 
man sleepers, or other hired cars., in the State on the day selected. 
A better way of taxation should be taken, if one is open. 
■ And this brings n;ie to the second of those larger principles, for 
which I ask recognition. It is this: If a single enterprise is 
built up and composed of many separate parts, some widely asun- 
der, others closer together, all bound up in one aggregation, held 
together for a common purpose, devoted to a single and common 
use, the resultant business has become a unit, and its true value can 
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not be ascertained except by considering it as such. This^ is law, 
announced as such by the courts, and it seems to me that it is com- 
mon sense as well. A man who wishes to buy a wagon does not 
distract his mind by inquiring the cost of a multitude of unrelated 
, nails, screws, bolts, nuts, bits of wood and scraps of iron. If he 
were to exhaust himself upon such tedious and useless trifles he 
would still, for all tlie information thus gathered together, remain 
in ignorance as to what price he should reasonably pay for a com- 
pleted vehicle. Just so, in dealing with car companies, what we 
wish to know is not the value of their scraps, but of the whole of 
what they have in our State, or so much of the property of each 
and so much of its business as is within our borders. This it is 
. which we have a right to tax, this and neither more nor less. If 
the busineas is of little value, then there is but little to tax, outside 
of such tangibles as are held under our laws. The large cost of 
the component parts gives us no additional rights, while, on the 
other hand, if the business is of great value, the worthlessness of 
the parts, considered as unrelated identities, should not deprive us 
of any revenue to which we would otherwise be entitled. The con- 
tribution should be measured according to the value. 

An express company has a few chairs, a desk or two, some scales, 
and a small quantity of pens, ink and paper, which it has gathered 
together with some other trifling articles of furniture, in the city of 
New York. This it calls an office. It has another office in Chi- 
cago, another in St. Louis, another in Fort Worth, and another 
in San Antonio. Each intervening city and town has an office, 
until the list thereof is a substantial roll of the postoffices of the 
United States. The company has contracts with railroads, with 
steamboats, with stage lines, and with all other kinds of transporta- 
tion companies, so that, by means of such facilities, used in con- 
nection with its offices and vehicles^ it can reach almost every store 
and factory and all the urban homes in America. It does an 
enormous business and makes enormous profits ; yet its visible prop- 
erty is trifling in value. One company, not at all exceptional, 
whose shares sold at an aggregate of $30,000,000, and whose share- 
holders received an excellent dividend on that sum, owned to the 
possession of about $4,000,000 in value of the ordinary tangible, 
real and personal property. 

Now, ought the law to tax that company upon the basis of 
$4,000,000 of value, as would be done in Texas, or should it pay 
upon $30,000,000 ? And if it is to be exempted as to six-sevenths 
of the value of its assets, why should not a similar exemp- 

n-B 
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tion be made in favor of every other property owner? 
It will' not do to say that all property is undervalued, 
for the proposal is to leave room for the undervaluation 
oi the express property until it shall be assessed at as 
nearly as possible that same proportion of its true value at 
which other property is assessed. The inquiry now is, what is the 
true value of this property? When inquired of for purposes of 
taxation, has an express company any right to say that its assets 
are worth only $4,000,000, when the stock which represents such 
assets sells at $30,000,000? It does not justify low valuations to 
say that $24,000,000 of the stock value represents ideal things 
which can not b^ valued in money. Such a statement runs wide of 
the fact, for in the act of the purchase and sale of its stock, the 
properties of the company are daily being measured in money. 
Does any one believe those purchasers and stockholders were 
dreamers, or that they paid so substantial a thing as money for 
that which was unreal and fantastic, for a thing of moonshine and 
myths? K^ay, verily. The experience of the ages has devised no 
more certain test of its value than the price an article or business 
will bring in those markets in which it is usually bought and sold. 
It is only when there is no such market that courts will permit 
the use of other evidence of value. 

But, if has been argued, this value depends upon qualities per- 
sonal and peculiar to the managing officers, and such qualities are 
not taxable things. Now, as to this, in the first place, the argu- 
ment is based upon a mistaken assertion of fact. The express busi- 
ness is no exception to ordinary rules. Managers die and managers 
resign, and so easily are they replaced that the profits never cease to 
increase, and there is not even a ripple upon the surface of the 
stock market. Besides, if the services of a few people were worth 
$26,000,000 to a corporation, it would seem that, even on a poor 
compromise, they could command a compensation equal to half 
that sum. And it is in no way conceivable that prudent business 
men buy stock on a $30,000,000 basis, when six-sevenths of that 
sum is made up of the perishable qualities of a few mortal men, 
liable to death at any moment and almost certain, under such cir- 
cumstances, to quit work and go on a strike for better wages. The 
truth is that the good qualities necessary to success in the express 
business are not so uncommon that places in the service can not be 
filled as they are rendered vacant by death or resignation. 

And, in the second place, if the value of the property did depend 
upon qualities possessed by no other persons than the officers of the 
company, still it would be taxable. Any value which enters into 
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property within this State must be taxed under our Constitution, 
and it makes no difference what are its elements. My abiKty to 
work is not taxable against me on its value considered as property. 
Under existing laws, it is not competent for an assessor to under- 
take to value that ability and enter it upon his rolls for the levy 
of an ad valorem tax thereon ; but if I sell my services to another, 
upon a consideration which I have received, and enter into a con- 
tract, protected by law and enforceable in court, for the delivery 
of such services, the person having the advantage of such contract 
is the owner of a taxable property therein, and should be compelled 
to pay in proportion to its value. It is of no consequence that the 
property is highly perishable, and that tomorrow it may have ceased 
to exist. That riches take unto themselves wings and fly away has 
always been and always will ^ true. Almost all property is perisha- 
ble, and concerning even those exceptional things which are by 
nature most nearly eternal, still it is true that the qualities and 
circumstances which fix their worth in money are invariably muta- 
ble and liable to^ destruction. After great convulsions of nature, 
although the quantity of land in the affected territory may remain 
the same as before, yet the value will have disappeared, as if it had 
been burned in a fire. But^ so long as it exists, not real estate 
alone, but all other property a& well, which is situated within the 
jurisdiction of our Constitution, must be taxed, and the tax must 
be estimated in proportion to the value which the property had 
on the day fixed by law for that purpose, and the amount so levied 
must be paid, even though the property shall have lost its value, 
or shall have ceased to exist before the tax becomes due. 

An express ^company, doing business in Texas, gives figures in 
its last published report showing its receipts within our limits for 
the preceding year to have been $157,171.42, exclusive of inter- 
state business, which it refused to make public. Its operating 
expenses for the same period in the same territory amounted to 
$78,187.87, which included the cost of handling interstate business 
in Texas. It would only confess to owning property within this 
■jurisdiction of the value of $14,410.82, and this it claimed the right 
to undervalue for taxation in the proportion at which lands and 
houses were undervalued. The stock of this company sold at more 
than. 200 per cent of its par value, and paid handsome dividends 
upon its selling price. Its assessment in Texas was less than one- 
fifth of its annual net profit on strictly Texas business, disregarding 
all transactions between this and other States. Another express 
company, with a total annual net profit of $696,000, doing one-sixth 
of its business in this State, was assessed for public purposes within 
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our jurisdiction at less than one-tenth of that part of the profits 
which would be distributed to Texas on its proportion of the busi- 
ness. If the value of the corporate property were distributed 
among the several sovereignties under which it operates, in propor- 
tion either to its receipts, oi: to its mileage, in each, our part would 
be between $3,000,000 and $4,000,000. Instead of this, we tax 
the company upon an assessment of $9,000 to $10,000. 

In this connection it seems to me I may logically introduce the 
next principle upon which I insist. It may be stated thus : ' If a 
single business is operated as a whole in two or more sovereignties, 
having agencies throughout the territories of each, the value of the 
business, as distinguished from the value of its material assets, 
may, for purposes of taxation, be divided up and apportioned 
among the sovereignties in proportion to the receipts, or to the mile- 
age in each, or in any other reasonably fair proportion. In order 
that my meaning may be the more readily and certainly appre- 
hended, I will re-state the proposition as follows : Business values, 
considered apart from the value of the tangible assets employed 
therein, appertain to the sovereignties wherein they are respec- 
tively created, and should be taxed therein, regardless of the domi- 
cile of the owner, and, if it be necessary because of the extent of the 
business, its value may be distributed upon any reasonably just pro- 
portion between the several taxing jurisdictions in whose territories 
it is situated. The courts have held that the principle is sound in 
law. I maintain that it is right in practice, that it is sound in 
morals and in politics. 

In the discussion of the Federal tariff^ we have heard much, of 
recent years, regarding the expediency of taxing the foreigner. It 
would certainly be delightful, if we were to ieam some new princi- 
ple of political economy whereby we could compel the stranger and 
the heathen to bear our public expenses, and I can imagine that, 
when that day comes, if it ever does, the sun will shine upon no 
citizen of the United States who is, not both an ofl&ce-holder and a 
government pensioner sleek and prosperous. Until that millennium 
arrives, however, we must content ourselves with the taxation of 
those subjects only which are within our jurisdiction. Persons 
and property, not within our territory, are not subject to our laws, 
and cannot be compelled to contribute to our public burdens. In 
the very nature of things, the cost of our government must be 
paid by our own citizens, or out of assets which are held within our 
borders, and certainly every principle of good morals and good gov- 
ernment demands that we should tax these subjects impartially. 
The right of the matter is that, whether the subject be a business or 
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a horse, an express company or a farm, a car corporation or a house 
and lot, it should be taxed equally in proportion to its value. 

Suppose an insurance company, organized in some other coun- 
try, where its capital has been paid in and invested, comes into Texas 
and establishes agencies, bringing with it no other part of its assets 
save those- few thousands of dollars which our laws require it to 
deposit here as a modest security for the payment of local losses. 
At the same time, the company is doing business at the place of 
its origin and under every other flag in the civilized world. Let us 
suppose this adventure to have been successful, and that the com- 
pany does a business of such magnitude and profit that its shares 
of stock have become worth five dollars for -pach dollar of assets 
invested out of its capital and earnings. The company then has 
four dollars of the "ideal,^^ as its apologists call it, to one dollar of 
what they term ^^actual" assets. By "ideal," as used in this con- 
nection, is obviously intended that which is more accurately denom- 
inated "unreal.;*' The "unreal," then, represents the value of an 
established business, while the "actual" represents a hoarded and 
invested capital. It is obvious that the terms "ideal" and "actual" 
are fictitious and arbitrary designations of a difference which the 
words do not correctly represent. For that which commands a 
stable and constant price upon which it returns a reliable and suf- 
ficient profit is not "ideal" or "unreal," but has a real and sub- 
stantial existence. 

Now Texas cannot tax the invested capital, which is located in 
Holland, perhaps, or in Germany, or in Great Britain, or in some 
other State of the American Union. But it can and should tax 
the value of the business done in its territory, protected and made 
possible by its laws and government, and maintained at a cost to the 
State of the existence of a local company which would otherwise 
be organized to supply the local demand for insurance and which 
would contribute to the local treasuries in proportion to its capi- 
tal. 

Nor is the value of the business in Texas difficult of calculation. 
First, ascertain the value of all outstanding stock. Since an insur- 
ance company ought not to have a permanent debt, all considera- 
tion of its bonds may be omitted. Next, ascertain the value of the 
tangible assets and investments of capital in foreign States or coun- 
tries, and deduct the amount from the total value of the stock. 
The remainder represents the value of the business, exclusive of 
business assets, and of this value our government is entitled to tax 
its proportion, which is such part of the whole as the business done 
in our State is of the whole business. The law as announced in a 
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multitude of decided cases authorizes this, and it seems to be good 
common-sense as well. 

But, I have heard it objected that this gives us no infallible test 
of values. The stock, it is said, may sell for unwarranted sums, 
the market value may be much more than the real worth. That is 
true. In no human affairs do we search for infallible tests. The 
same condition may exist with reference to a deceased cow for 
w^hich some railroad company has to pay. In neither case is it 
necessary that the measure of value shall be infallibly correct. It 
is enough if it is of that character which men are accustomed to 
use, upon which they commonly rely and act. 

Another objection is that the business of the company may be 
unprofitable and valueless in Texas, and profitable and valuable 
throughout the rest of the world^ in which case, it is said, we are 
taxing subjects not within our jurisdiction, and imposing burdens 
upon property which is situated outside of our territory. Such a 
condition is not apt to exist. Successful corporations do not usu- 
ally maintain an unprofitable business. But, if the fact existed, 
still, as a matter of law, we are not taxing subjects which lie within 
the territories of another sovereignty. What we are doing is to 
over- value that portion of a business which lies entirely within 
our borders and over which our jurisdiction cannot be questioned 
with any success. Over- valuation does not invalidate an assessment. 
If it did, the collection of taxes would be impossible. 

But the imposition of excessive burdens is not commendable, 
even when such a result is accidental and fortuitous, arising from 
circumstances against which there is no obligation that the law 
shall provide, and, in order to guard against such a wrong, the law 
proposed at the last session of the Legislature authorized the Tax 
Board to go outside of the usual proportions and consider other 
facts, whenever, in its judgment, equity and right demanded such 
a course. 

And, finally, there is one other principle which I wish to pre- 
sent before closing. It is this: That as houses and lands, which 
chiefly bear the burdens of government, are visible to 'the asses- 
sors, and as their values are commonly known in the localities in 
which they are situated, so, in justice to all, assets more difficult 
of discernment should be made equally visible, and values not so 
readily approximated should be ascertained with reasonable pre- 
cision and made known to the assessing officers, in order that the 
constitutional mandate may be complied with, and all the prop- 
erty of the country taxed in proportion to its value. 

When an assessor goes out to make up his lists, he looks down 
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upon land and buildings which lie spread out before him, as plainly 
visible as if they had been marked in colors on the palm of his 
hand. If an owner offers to render a farm, saying it is of no value, 
the officer -can point his finger at the fertile fields, the growing 
crops, the substantial buildings and improvements, and refuse the 
rendition. The eye beholds each item of this character as it is 
entered upon the list, and an experience of years spent in the com- 
munity enables a correct estimate to be made of the value of its 
real estate and houses. And for this reason, notwithstanding the 
inference which, is often drawn from an habitual undervaluation, 
the ordinary and visible property of the people is almost always 
taied far beyond its just proportion. 

But, when an assessor begins to hunt for and value the franchises 
under which public utilities are operated, he at once^find^ himself 
to have entered a domain of doubts and difficulties. Gas, water and 
sewer companies give little or no indication upon the surface of the 
extent to which they are using the public streets. And, while the 
wires of street railroads, and of telegraph and telephone compa- 
nies and of electric light and power companies are exalted loftily 
enough and are sadly visible to every eye, still, there is such a laby- 
rinthine network of conductors and such a forest of poles that no 
one who is not an expert can trace any single, specific line through 
the maze, or tell where it begins, or how far it extends or where it 
ends. And, even were the identification less troublesome, what 
assessor is there and what board of equalization which can 
approximate the value of such a franchise by calculations 
based upon facts which are within the common knowledge of per- 
sons of average intelligence, residing in the community within 
which the franchises are held. But this is what can be done in the 
assessment of lands and houses and the ordinary tangible chattels. 
I may fairly say that the value of the one kind of property is 
visible, while the value of the other is invisible, and that out of 
these differences are constantly arising manifold inequities and 
wrongs. An equality of visibility both of property and of value 
is necessary to just and equal taxation, and to the extent to which 
it goes this will be provided by the system proposed. 

The right of a street railroad company upon a street is a prac- 
tical monopoly. The character of the telephone business and the 
nature of the service rendered puts in the hands of the first com- 
pany occupying a given territory the opportunity of perpetual con- 
trol. Competition in this line acts in unexpected directions and 
greatly to the detriment of the people at interest, who are com- 
pelled to satisfy themselves with a single service, reaching only a 
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portion of the aggregate subscribers of the competing companies, or 
to find place for an additional instrument and pay an additional 
charge to each competitor. Practical experience has taught us that 
competition cannot be relied upon for the regulation of the ser- 
vice given by any public utility company, or of the prices charged. 
If these things are to remain subject to private ownership, it must 
be expected that the tremendous increase in the value of such fran- 
chises which we have known in the past will be greatly exceeded in 
the future. The shares of the corporation which furnishes water 
to the City of London had an original par value of one hundred 
pounds each, and an original selling value of as little as eleven 
pounds. There have been very few sales of recent years and these 
have usually been of minute fractions of single shares. The latest 
which I know to have been reported was at the rate of over seventy 
thousand pounds each. 

The wealth of the country is rapidly finding investment in some 
one or another of the properties mentioned in this paper, and the 
assets cannot be discovered and valued for taxation by the methods 
now in vogue. Laws governing assessments are designed to reach 
those things which are in existence at the time of their enactment, 
and those other things which can be reasonably anticipated as likely 
to come into existence in the immediate future. Because a tax law 
is not prophetic in its foresight is no reason for the condemnation 
of its authors. No part of the law can remain stationary, or oease 
to progress, without a direct and positive injury to the people who 
are subject thereto. Statutory development must keep pace with the 
progress of civilization, it must adapt itself to constant changes 
in methods of business, in manifestations of wealth, and in condi- 
tions of life. The need of change and extension is certainly as great 
in matters relating to taxation as in any other subject. The con- 
stitutional provisions to which I have referred embody general prin- 
ciples of justice and right which are immortal, but* they need to be 
carried into effect by statutes which bear a direct and definite rela- 
tion to existing forms of investment, and, as these are changing, so 
also must the statutes be changed. And the changes so compelled are 
neither radical nor revolutionary, bdng in truth nothing more than 
the correction of a deviation — such a correction as is necessary to 
bring us back again into line with the faith and practice of our 
forefathers. 

I recognize the fact that the several principles and propositions 
announced in this paper are principles and propositions of law, to 
be tested and tried as are all other questions of a similar character. 
This beinor the case, I am not sure if I should be congratulated or 
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condemned for having read to the Bar Association of Texas a dis- 
cussion of such matters in which there is not a single citation of 
authority. The fact is that, since the beginning of this year, there 
have been in notes to law reports and in legal publications such 
numerous and thorough arguments and presentations of decided 
cases that I have become doubtful of the value of anything I can 
add in that direction. For the ben^t of such as wish to give to 
the questions here presented a more thorough consideration than 
is possible within any reasonable limit which I can set to this paper, 
I 'beg to refer to the opinion in State vs. Goggin, 58 L. R. A., 513, 
and to that delivered in Warehouse Co. vs. Commonwealth, 57 L. 
R. A., 33. With each case there is published a note upon the taxa- 
tion of corporate franchises and capital stock, in which will be 
found a reference to every opinion of which I have any knowledge 
on either subject. The authorities there presented appear to me 
to justify every assertion which I have made respecting the status 
of the law, and to show beyond question the right of the State to 
value and tax both tangibles and intangibles in accordance with 
the system and method advocated herein. 
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The legal proposition involved in this subject presents to my 
mind an interesting question, and one that calls for thoughtful 
study and mature deliberation. We submit at the outset that an 
injunction will not lie to restrain or prevent the local option law 
from going into effect ; that th^ same is not a proper remedy, and 
that the issuance of the writ in such instance is inoperative and 
void. 

Our government is divided into three separate and distinct 
branches, the legislative, the executive and the judicial, each sepa- 
rate and apart from the other, and it was intended that neither 
should encroach upon the authority or jurisdiction of the other; 
and, under our representative system, we know that theoretically, 
at least, all power springs immediately from the people, who, so 
far as legislation is concerned, act by and through their chosen 
representatives. The only statutes of a penal nature put into 
force by the people directly in their individual and sovereign capac- 
ity, are those ^ relating to live-stock running kt Jfarge in a given 
territory, and the prohibition against the sale' of intoxicating 
liquors within prescribed limits. These are made, in a sense, by 
popular ballot. Now, it is submitted that if an injunction will lie 
against a law enacted by the people directly, it will also lie against 
a law enacted by them indirectly through their legislature, the 
same identical principle being involved in both instances. Let us 
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look at the question closely. After the election has been held-, 
resulting in a majority for the proposition, the statutes prescribe 
certain duties for the county officials to perform. These acts and 
duties so enjoined by statute, are clear and explicit, and are purely 
ministerial, involving no discretion whatever. The commiissioners 
court shall count the vote and the result shall be declared ; thereupon 
the county judge shall select a newspaper within the county and 
have published in the same the order declaring the result, and pro- 
hibiting the sale of intoxicants in the territory for which the elec- 
tion was held, for four successive weeks, or, if there be no news- 
paper in the county he shall cause publication to be made by post- 
ing copies of the court's order at three public places in the territory 
affected, for such period of four weeks. Now, suppose the election 
has been ordered and held, and has resulted in favor of the propo- 
sition, and the commissioners court has thereafter met and 
counted the vote and declared the result; the county judge there- 
upon designates the newspaper for the publication, the publication 
has actually begun. The question that then arises is: Is a party 
entitled to an injunction against the county judge and the pub- 
lisher, restraining such publication? We will say that the plain- 
tiff's petition alleges that the statute discriminates, that it is 
inequitble, that it is not uniform, that it discriminates in favor of 
those in favor of and against those opposed to local option, and 
especially with reference to the time and manner of holding elec- 
tions, that there is a discrimination between cities and rural dis- 
tricts, that plaintiff has a license from the State, county and city 
t(» pursue the trade of a liquor dealer for a specified length of time, 
and that under the election it is attempted to discontinue his busi- 
ness during his licensed term, and that the State, county and city 
are unable to refund him that portion due on his unexpired license, 
that the local option statutes attempt to impair contracts, and 
dcvstroy vested rights, and that they are in violation of both the 
Federal and State Constitutions in a number of particulars. We 
will say that the pleader clearly and specifically points out each and 
every vice, real and imaginary, in all the satutes upon the local 
option subject, and that every single solitary objection that could 
possibly be urged or conceived of, is embraced and minutely 
pleaded in his petition. Now, upon such a showing, is he entitled 
to an injunction? We say that he is not, and that its issuance is 
utterly null and void. WTiy ? Because it would be an attempt to 
contest the law and its validity, which cannot be done by the pro- 
cess of such a writ. Let us analyze the question closely if possible. 
If the fourth publication can be restrained so can the first, and 
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if this can be done, then the county judge can be restrained alto- 
gether from ordering the publication. Going still further back, 
the commissioners court could be enjoined from declaring the 
result at all. If an injunction will lie against this, it will lie 
against the commissioners court ordering an election, and against 
the citizens from presenting a petition to the court for the election; 
and if this can be done, the right of thB people to peaceably assem- 
ble and register their ballots could be enjoined. Carrying out the 
same principle, if there were no inhibition in the way, the Gov- 
ernor of the State could be enjoined from approving a bill enacted 
by both houses of the Legislature, and even the transmission of the 
bill to the Governor after its passage; and if this be true, the writ 
would lie against the presiding officer of a legislative body from 
submitting the bill to a vote; and striking deeper at the legislative 
prerogative, the introduction of a bill in either house could be 
restrained, but if introduced, • each member of such body might 
be enjoined from voting upon the same. This is the principle. 
It is utterly inconsistent with our whole system of enlightened 
jurisprudence, and if followed to its logical conclusion, must become 
destructive of the very basic principles of our system of govern- 
ment 

There is a contest, however, that can be made, not against the 
law itself, as seems to be a prevailing opinion, as evidenced by the 
large number of suits predicated upon this erroneous theory, but 
against the result of the election. Our statute, Article 3397, pro- 
vides as follows : 

"At any time within thirty days after the result of the election 
has been declared any qualified voter of the county, justice precinct 
or subdivision of such county, or in any town or city of said county 
in which such election has been held, may contest the said election 
in any court of competent jurisdiction in such manner as has been 
or may hereafter be prescribed, and should it appear from the evi- 
dence that the election was illegally or fraudulently conducted, 
or that by the action or want of action on the part of the officers to 
whom was entrusted the control of such election, such a number 
of legal voters were denied the privilege of voting as, had they been 
permitted, jnight have materially changed the result, or if it appears 
from the evidence that such irregularities existed as to render the 
true result of the election impossible to be arrived at or very doubt- 
ful of ascertaining, the court shall adjudge such election to be void, 
and shall order the proper officer to order another election to be 
held, and shall cause a certified copy of such judgment and order. 
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of the court to be delivered to such officer upon whom is devolved by 
law the duty of ordering such election/' 

Now, it will be seen from the plain provisions of this statute that 
a simple, adequate and statutory remedy is afforded for the contest 
of such election. It will be furtiier seen that this is a contest of the 
election and not a contest directed against the law itself, and the 
whole statute is framed for the sole purpose of protecting, preserv- 
ing and carrying out the will of the majority^ and was made for 
that purpose and that purpose alone. It will be pbserved first, that 
this contest must be filed within thirty days, and second, that the 
right to contest is not given to a liquor dealer, as such, but to. any 
qualified voter residing within the territory affected by the elec- 
tion, without reference to the character of his business or vocation, 
and third, that as a reason for setting aside such election the peti- 
tioi^er may allege and show that by the action or want of action on 
the part of the officers holding the election, such a number of legal 
voters were denied the privilege of voting, as, had they been allowed 
to vote, might have materially changed the result, or that there 
were such irregularities attending the election as to render the true 
result thereof impossible to be arrived at, or very doubtful of ascer- 
taining. These are the grounds, and the only grounds, upon which 
the statute permits a contest, all, or either of which, will be suffi- 
cient, and it will be observed that the statute goes directly to the 
question as to whether or not the will of the majority has been 
arrived at. If it has not, then the court trying the case is explicitly 
directed to adjudge such election to be void and order a new one. 

Article 1798, Sayles' Civil Statutes, provides that any person 
intending to contest an election within this State shall within thirty 
days after the return of an election, give contestee notice thereof 
in writing and deliver to him a written statement of the ground on 
which such contestant relies to sustain his contest, and it has been 
held by our higher courts that this statute is directly applicable to 
the contest of a local option election. These statutes afford a legal 
remedy at law, and under them, th^ contest is a direct attack upon 
the result of the election, and the reason for their enactment must be 
obvious, when we remember that the law must jealously guard the 
purity of the elective franchise, and that every honest citizen is 
directly interested in upholding elections that reflect the sentiment 
of a majority of the legal voters participating therein; therefore, 
the right to contest an election that does not represent the senti- 
ment of a majority, is expressly given to any citizen in his capacity 
as a citizen, independent of his vocation or calling. 

On the question as to the authority of a judge to issue an injunc- 
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tion in a local option controversy, Judge Simkins, of the Court of 
Criminal Appeals, in the case of McDaniel vs. The State, 32 App., 
21, said: 

"But it is insisted that this construction may enable par- 
ties opposed to the law to sue out repeated injunctions and 
prevent successive publications and thereby nullify the law. 
Such a condition of things cannot legally exist. * * * The 
difficulty in the case does not lie in the law itself but in 
the interference with it. It is difficult to understand upon 
what ground an injunction can issue, as in this ca:se, 
against the publication of the order declaring the result. If 
the law is void by reason of any mistake, failure or fraud in any of 
the prior steps necessary for its adoption a publication of the result 
could have added no force or efficiency; whereas, if the prior steps 
were valid the court by enjoining the publication lends the power 
and process of the court to thwart the will of the public. It should 
not be forgotten that a plain and adtiquate remedy is provided in 
the law itself. Under Article 3239a, Eevised Statutes, ample pro- 
vision is made for the contest of the result of the election and the 
grounds set forth upon which the contest must be made. This con- 
test must be filed before the expiration of thirty days during 
which the publication is carried on. Now, when the contest is filed, 
there can be no possible necessity for an injunction, for the publi- 
cation not being completed, the law cannot be enforced, and when 
completed, the contest being previously instituted, is then pending 
and ipso facto suspends the operation of the law, which, if found 
on contest not to be legally adopted, a new election is ordered. I 
am therefore of the opinion that the law cannot be legally nullified 
by district judges interfering with the publication of the order.^' 

In the case of Ex Parte Eobert Mays, 39 App., 36, the Court of 
Criminal Appeals, in discussing the same question, said : 

"It is also contended that because of the pendency of the injunc- 
tion suit the arrest of the defendant for an alleged violation of the 
local option law was unwarranted. As stated before, the injunc- 
tion suit is shown to have been dismissed from the docket by the 
court for want of jurisdiction of the court to entertain said suit, 
and was thereafter published as required by the statute, and the 
arrest of relator was subsequent to said publication. We do not 
believe that the district court had any jurisdiction to entertain the 
injunction proceeding. See McDaniel vs.' The State, 32 App., 16. 
The law provides in regard to contests for local option elections 
that they shall be carried on as near as possible under the same 
rules as in contests for election of officers. The statute- having 
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pointed out this remedy it would seem to exclude any other char- 
acter of proceeding." 

In the case of Harding vs. The Commissioners Court of Mc- 
Lennan County, 3rd Court Reporter, 162, a liquor dealer under- 
took to enjoin the local option law from going into effect in his ter- 
ritory, seeking to contest the law by virtue of his vocation, and on 
account of various objections that he urged against the law. In 
other words, he attempted to forestall criminal prosecutions, which 
he alleged would be lodged against him if the law was permitted 
to go into effect. The Court of Civil Appeals for the Austin district, 
in discussing the case, said : 

"When reduced to a final analysis the object of this suit seemS 
to be an effort to forestall criminal prosecutions without making it 
appear that any property right would be interfered with, or any 
pecuniary injury sustained pending such prosecution, in which, if 
plaintiff^s contention is correct, the local option law would not be in 
force, and would be declared null and void and he be. acquitted of 
any charge brought thereunder." 

In the cases of Norton vs. Alexander, 4 Court Reporter, 723, 
and the case of Roach vs. MaLott, 23 Civil Appeals, 401, the Court 
of Civil Appeals of the Fort Worth district, in discussing the same 
question, followed the doctrine announced in the above cited cases, 
and also held that the contest must be filed within the thirty days 
in order to invoke the jurisdiction of the court over the subject 
matter, holding that the statute affords the single, sole and exclii- 
sive remedy against the local option election, and that it is an ade- 
quate remedy at law, and that the contest must be based upon the 
express provisions of the statute. 

It is clearly the purpose of an injunction when used in such a 
ease to forestall and prevent criminal prosecutions, and it is impos- 
sible to understand how this extraordinary writ could be used for 
such purpose. So far as our .limited knowledge extends, all the 
text writers agree with Mr. High, in his d,dmirable work on injunc- 
tions, wherein he announces the proposition that an injunction 
will not lie to restrain an act merely because it is criminal, or to 
interfere with a legislative body in making a particular act an 
offense. 

We will suppose a case, however, where no facts exist that would 
authorize a party to contest the result of the election as provided 
by statute, yet, if the law is bad from any cause, (f it were 
adopted without the necessary prior steps being tjaken essential to 
its enforcement, or, if the law itself be in contravention of consti- 
tutional rights, then the party accused of its infraction neverthe- 
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less has his remedy. Not by the process of an injunction; but when 
he is arrested and the authorities seek to make a personal applica- 
tion of the law to him, then he can interpose his defenses. He may 
do this by the writ of habeas corpus, or await his final trial, and if 
the. court trying the case judicially determines that from any 
cause the law is inoperative, or bad, he is acquitted. Now, for the 
sake of argument, let us grant that all the objections that have been 
raised against the local option statutes are well taken, how will 
this authorize an injunction against the publication of the order 
putting the law into force and effect ? The publication can add no 
virtue or merit to the law, the ministerial act of the county judge 
in publishing a void law cannot render it legal, binding or consti- 
tional, it neither adds to nor takes away from it. If void at first, 
it remains so. If this be true, where arises the right to, or the 
necessity for, an injunction? Not even the courts can legislate 
validity into a void act of the Legislature. There can be no crime 
or offense in violation of a statute, which from any cause is void, 
and hence no penalty can be inflicted. The use of an injunction in 
such a case \& an attempt to forestall a criminal prosecution. When 
a 'party is arrested and brought before a court of competent juris- 
diction for the infraction of a penal statute, an issue is then directly 
joined between the State on one sid^, and the defendant on the 
other, and as a matter of course, to convict him, the State must 
show that the statute upon which the prosecution is based is legal 
and binding upon the prisoner before he can be put in jeopardy. 

Suppose, however, that in pursuance of the statute, a local option 
election has been held and resulted in favor of prohibition, and the 
commissioners court has declared the result, and the county judge 
has ordered the publication, and a writ of injunction is served upon 
him and the newspaper publisher, restraining them from further 
publication, what is their duty in the premises ? Of course, it is the 
bounden duty of all oflGicials and persons to obey and respect, ordi- 
naril}^ this extraordinary writ; it is necessary, in the very nature of 
things, for it is a correct rule that however erroneously the court 
or judge may have acted in issuing the same, or however irregularly 
it may have issued, nevertheless, the injunction must not be dis- 
obeyed on this account; but this is a very different question from 
the one here under consideration. Our proposition is that an 
injunction issued on a petition seeking to contest the validity of 
the law is absolutely null and void, that the court has no authority 
whatever to issue a writ thereon, that whilst the court is clothed 
with authority to hear and determine the question of a contest, 
that this is not a contest of the election, but an attempt to indi- 
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rectly and collaterally attack the laws of the land, and that there- 
fore it follows that such a petition does not invoke the jurisdiction 
of the court, does not put the wheels of the legal machinery in 
motion, and confers no more jurisdiction upon the court to issue 
the writ, or to hear and determine the case upon such a pleading, 
than he would have to enjoin the publicatioiji of the election, on a 
petition in an action of trespass to try title, or on a blank piece of 
paper; and therefore there is no duty or liability cast on those 
served with the writ to obey its terms. They must obey the law. 
The law as to their duty in the premises is clear and explicit, and 
it is to these duties, clearly marked out by statute, that they owe an 
obedience, and not to the void act of the judge who issued the writ 
of injunction. 

The. correct doctrine being stated on pages 56 and • 57 of the 
American and English Ency. of Law, Second Edition, Vol. 7, as 
follows : 

"A refusal to obey an injunction or order of court granted with- 
out jurisdiction does not render the person so refusing liable for 
contempt. Courts cannot usurp authority an^ then punish for 
disobedience of such usurpation.^^ 

This text being supported by the courts of last resort through- 
out the American States, as well as by the Supreme Court of the 
United States. ' i 
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Ever.since the granting of the Magna Charta it has been a recog- 
nized right, not only that justice should not be sold nor denied, 
but also that it should not be decayed. A speedy trial has always 
been looked upon by the American people as one of their most 
sacred constitutional guarantees. AnA. yet in many counties in 
our State we have found it impossible at times for the courts to keep 
apace with the civil litigation. It has been no unusual thing to 
find courts in which it took from one to two years to secure a trial 
after the filing of a suit. This condition of affairs has been 
largely confined to the growing cities of the State. 

The increase of litigation in our cities has long since attracted 
attention and brought forth comment. Every Legislature that 
assembles is confronted with the necessity of creating new judicial 
districts for some of the populous counties in which cities are 
located. These demands on the Legislature are not made until the 
dockets have become so overcrowded that the burden cannot longer 
be borne. The people of such counties have not been quick to seek 
the establishment of new courts but have waited until a decent 
regard for the rights of litigants compelled them to such a course. 

We have now arrived at the point where Dallas county has three 
district courts, Bexar county three and Harris county three 
(besides the criminal district court of Galveston and Harris coun- 
ties ) . 
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Tarrant, Galveston and Jefferson counties each have two district 
courts. Travis, McLennan, Grayson and El Paso counties each 
comprise a judicial district and in addition thereto have another 
district with the adjoining counties. Thus we see that counties 
coiitaining one-sixth of the population of the State have one-third 
of the district courts. 

From this it is apparent that the increase of litigation in the 
cities has outstripped their increase in population. I find from 
the records of Bexar county that during the year 1880, when, 
according to the ofl&cial census, it had a population of 30,470, there 
were 147 civil suits filed, while during the year 1900, when the 
population was 69,422, there were 807 civil suits filed, not counting 
several hundred tax suits. While the population a little more than 
doubled, the number of civil suits filed was nearly six times as 
great. In 1880 there was one suit filed for every 207 persons in the 
county, while in 1900 there was a suit filed for every eighty-six per- 
sons. I have not had access to the records in the other large coun- 
ties, but judging from the increase in the demand for courts, there 
must have been a corresponding increase in the ratio of suits with 
reference to population. In 1880 the Twenty-second Judicial Dis- 
trict -vyas composed of Bexar, Comal and Atascosa counties, contaiij- 
ing a total population of 40,233. In 1900 Bexar county, with a 
population of 69,4S2, had three district courts, or one for each 23,- 
140 people. In 1880 the Eleventh Judicial District was composed 
of the counties of Dallas and Ellis, with a total population of 54,- 
782. In 1900 Dallas county, with a population of 82,726, had three 
district courts, or one for each 27,542 people. In 1880 the Twenty- 
first Judicial District included the counties of Harris and Mont- 
gomery, with a total population of 38,139, while in 1900 Harris 
county, with a population of 63,786, had three district courts, or 
one for each 21,263 population. Taking the average of these three 
places we find that in 1880 there was a district court for each 44,- 
351 people, while in 1900 there was one for each 23,648. Yet on 
the general average for the State there were fewer courts in pro- 
portion to population in 1900 than in 1880. In 1880 there were 
thirty-two judicial districts in the State, or an average of 49,742 
population per district, while in 1900, with fifty-seven districts, 
there was an average of 53,486 per district. 

The statistics given show that more courts are needed in the 
cities in proportion to population than in the outside counties. In 
the ten counties above referred to the average is practically one 
court to every 25,000 people, while in the balance of the State 
there are on an average nearly 60,000 per district. All this goes 
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to prove that the increase of litigation in the cities has outrun by 
far the increase in population. I do not believe it is an unnatural 
order o^ things, but that it is the natural outcome of the complex 
life of our trade and railroad centers and that legislation can have 
but little effect upon it. In 1901, when the railroad venue law 
was passed, there were good lawyers who confidently. predicted that , 
as soon as this law became effective there would be such a decrease 
in the suits filed in Bexar county that we could soon clear up the 
dockets and abolish one of our district courts. It has taken but a 
short time to prove how fallacious this prophecy was. In 1900, the 
year before the new veiiue law went into effect, there were 807 
civil suits filed in this county, and in 1902, the year after the law 
took effect, there were 864 new suits filed in the county. From 
July 1, 1902, to July 1, 1903, there were 392 suits filed in the 
Fifty-sesrenth District alone. — ^the last court created in this county. 
Hence prospect of decreasing the number of our courts is by no 
means bright. 

I have presented these data showing you the situation as it exists 
in the cities in order that I may call your attention to the neces- 
sity for some changes in our Practice Act, especially with reference 
to counties constituting one or more judicial districts by them- 
selves. It is not the purpose of this paper to philosophize as to 
the causes of this litigation, or to theorize on ways of preventing 
it ; it is useless to argue that it should not be. We must face the 
fact that it is here and from all appearances has come to stay. 

What shall we do, then? How shall we meet the increased 
demand upon us? Shall we ask for more courts? This will not 
oifly involve great expense to the counties in which they are situ- 
ated, but to have more than three courts in one county will neces- 
sarily work a hardship on lawyers, litigants and jurors. Attorneys 
having cases in different courts now are frequently compelled to 
seek a delay jn one court while trying a case in another, or else to 
employ other counsel. This fact also often causes delay in one 
court, because the attorneys whose cases are set are engaged in 
another. They cannot leave the court where engaged and it would 
be unfair to them and their clients to force the case to proceed, 
thereby requiring the employment of other counsel who have not 
had time to become familiar, themselves, with the case. 

Neither can trials be carried on with undue haste. Parties must 
be allowed a reasonable time to fully and fairly present their side 
of the case and any abridgement that deprives them of this right 
will thwart rather than serve the ends for which courts are insti- 
tuted. 
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Since the creation of extra courts must be a dernier resort 
and since hurrying through, irrespective of the rights of litigants 
in order to clear up a docket is improper, the question naturally 
arises, what relief is there to be had ? 

I believe that every change in our Practice Act that can be made 
consistent with the rights of litigants, in order to dispatch business, 
should be made and I beg leave to suggest the following : 

1. Change the law with reference to the time for filing amended 
pleadings^ 

To me this seems by far the most urgent thing to be done. 

Under the present law pleadings may be amended any time 
before announcing ready for trial, and by reason of this fact the 
courts are unable to have the exceptions disposed of and the case 
really at issue before the time set for the trial. I have not over- 
looked that portion of Article 1289, E. S., which says : "In all cases 
in which juries have been demanded by either party all questions 
of law, demurrers, exceptions to pleadings shall as far as practica- 
ble be heard and determined by the court before the day designated 
for the trial of said jury cases.^' But this statute is practically a 
nullity, because of the fact that parties may amend their pleadings 
any time before announcing ready for trial. The result so often is 
that when a case has been set and is called for trial the defendant 
has on file only a general denial, and thereupon he asks and must 
be granted leave, as a matter of right, to file an amended answer. 
This answer contains numerous special exceptions and several pages 
of defensive matter following the exceptions. The plaintiff has 
not seen this answer and of course must be granted an opportunity 
to examine it and after the examination frequently wants a few 
minutes to file a supplemental petition in reply to it, which the 
defendant must then have time to inspect. Then comes a hearing 
on the exceptions and frequently when some exception is sustained 
it is necessary for the plaintiff to amend. By the time the new 
pleadings are examined, the necessary amendments filed, and the 
exceptions heard and determined, half and frequently a whole day 
has passed, and perhaps one party or the other will then find, after 
the issuee of law have been settled, that he is not ready for trial 
and modestly requests from thirty minutes to an hour in which to 
prepare an application for a continuance. AH this time the jury 
has been needlessly in waiting and witnesses are being held in court 
at great annoyance and expense, not only in the case on call, but in 
a number of other cases that follow on the day's settings and are 
awaiting the disposition of that case. 

T do not say this is an every-day occurrence, but it is a frequent 
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one and one that not only occupies time, but often works hard- 
ship on litigants and induces attorneys to go to trial on pleadings 
that they would amend under othei* circumstances, where they had 
proper time for consideration. It also places the trial judge under 
the necessity of passing on law questions instanter that he would 
like to have time to investigate, and perhaps frequently causes 
him to permit cases to go to trial on pleadings that with proper time 
for 'consideration he would have required amended, thereby result- 
ing in the ultimate reversal of the case and a retrial. 

Again, the plaintiff or defendant frequently goes to the expense 
and trouble of preparing for trial and after he has made ready in 
every detail for trial on the pleadings as they stand and has incur- 
red costs in having subpoenas issued and served and perhaps has 
brought witnesses at great expense from a distance, he proceeds to 
court, anxious for a trial, only to find after his arrival there tiiat 
the opposite party filed an amended pleading setting up additional 
facts, tiiat he is not and could not have been prepared to meet by 
the utmost diligence. The result is that the case must be con- 
tinued and it is little consolation to him to charge the continuance 
to the opposite party. As a further instance of the evil of the sys- 
tem I cite the following: A case was set for trial in which the 
plaintiff had brought witnesses from a distant county at a probable 
expense of more than $100. The defendant had a general denial 
on file. When the case was called he asked leave to file an amendeJd 
answer containing numerous special exceptions, among which was 
one that the plaintiff's petition showed on its face that the cause of 
action was barred by the two years' statute of limitation- This 
exception was sustained and the suit dismissed and all the expense 
of bringing witnesses was to no purpose. 

You may say the attorney was charged with notice that the case 
might take this turn, but I answer, he was firm in his opinion 
that the four years' statute applied and that therefore the bar of 
limitation was not complete, and he should have had the opportun- 
ity of having this question passed on in advance of the day set for 
the trial and before he had been compelled to incur the expense 
of bringing his witnesses to court. If this exception had been 
filed and heard in advance of the trial he could have appealed the 
case and secured a decision of the higher courts for one-half what 
it cost him to make the useless preparation for trial. 

This condition of affairs ought not to exist and when I consider 
the vexatious delays and the extra expense both to the county and to 
litigants as direct result of this fact I sometimes wonder why an 
intelligent people and an intelligent bar have tolerated it as long 
as they have, especially since the remedy for it is simple and easy. 
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Change the statute with reference to the time for filing amend- 
ments and give the trial court power to fix the time within which 
all amended pleadings must be filed. I do not mean to make this 
discretion unlimited but to confine it within reasonable bounds. 
The trial judge should be required to set aside a day or a part 
thereof each week for the hearing of exceptions in all cases that are 
to be set for trial the third week thereafter. A list of the cases 
to be heard on exceptions at the next exception day should be pub- 
lished by the clerk and all amended pleadings in these cases 
should be required to be filed at least one day before the time set 
for hearing exceptions, and copies of all such amended pleadings 
should be furnished to counsel on the other side at the time -they 
are filed. 

In this way all questions of law could be disposed of two weeks 
before a case is called for trial on its merits. If exceptions are sus- 
tained, on the hearing thereof, that require an amendment by the 
adverse party, a day or so might be allowed for this purpose, but in 
no event should the case be set for trial on the jury docket until 
all the pleadings have been filed and the questions of law have 
been settled and the cause is at issue and ready to be placed before 
the jury on the disputed questions of fact involved. 

The statute might further provide that if a case should not be 
reached for trial at the term it is set, or should be continued for 
any cause, the parties might have a right to file additional plead- 
ings by delivering copies thereof to the opposite party in time for 
any additional exceptions to be disposed of at an exception day at 
least two weeks before the case will, in its regular order, be set for 
trial at the next term. It might also provide as matter of protec- 
tion to parties that they might, in the discretion of the trial judge, 
file amendments at any time setting up additional material facts 
by making affidavit that such facts were unknown to them or their 
attorneys and could not have been discovered by reasonable dili- 
gence at the time of the regular hearing of the exceptions and that 
such facts have come to their knowledge within two days next 
before the amendment is filed. 

I believe that some legislation along these lines is imperative 
and that with proper regulations in this regard at least a fourth if 
not one-third more business could be disposed of in the same length 
of time. It would mean that when the jury is assembled on Mon- 
day morning, it could be determined in ten or fifteen minutes 
whether the first case would be tried, and therefore the other attor- 
neys and litigants having cases set for that day could be immedi- 
ately excused until the afternoon or the next day. As it is now, 
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they are frequently compelled to stay in court half or possibly all 
the day watching their cases, not knowing what minute the case on 
call may be continued or go off on demurrer. Furthermore, when 
the cases were called on exception day the court could ascertain 
those which it was known by both parties would not be ready for 
trial and could exclude them from the setting. With such cases 
out of the way and the questions of law disposed of and the issues 
of fact clearly defined in the others it would not be necessary to 
set as many cases for each day as we are now pompelled to set. 
Under the present system we are compelled to set from ten to 
twelve cases per day because we cannot tell in advance how many 
will go off on demurrer or how many of them are put on the jury 
docket for delay and really involve no issues of fact to be tried by 
the jury. With all these eliminated it would not be necessary to 
set more than three or four cases a day, thereby saving the neces- 
sity of bringing to court the attorneys and witnesses in so many 
cases at the same time. 

If it be contended that such an amendment would work a hard- 
ship, or would be impracticable, in the smaller counties where the 
court only sits two or three weeks at a time, then let it be con- 
fined to those courts which sit all, or a greater portion, of the time 
in one county. It can work no hardship there, because I dare say 
that in these counties a case would rarely ever be set down for hear- 
ing on the exceptions within less than six months from the time 
it is filed. A judicious amendment along the lines suggested, 
instead of being burdensome to any one, would be a benefit to all 
parties concerned. It would give the attorneys and the trial judge 
an opportunity to carefully consider the exceptions to pleadings 
unembarrassed by the fact that the jury and a host of witnesses 
as well as attorneys in other cases are being held in waiting during 
the consideration thereof. It would be conducive to clearer and 
better pleading more distinctly defining the issues of fact to be 
passed upon by the jury. 

2. Suits on Written Instruments : 

I pass from the question of amendments to a class of suits that 
are usually placed on the jury docket only for delay and that really 
involve no disputed questions of fact. It should be borne in mind 
that it is the jury docket that becomes over-crowded and it is the 
jury cases it takes so long to reach for trial. I do not suppose there 
are any of the courts but that can dispose of the non-jury docket 
in one or two weeks of each term. In view of this fact it is neces- 
sary that all cases which do not really involve questions of fact to 
be passed on by the jury should be kept off the jury docket, and 



APPENDIX. 185 

therefore I suggest the law should be s(5 amended that where suits 
are on promissory notes or other written obligations fixing the 
amount due, the defendant should be required to file an answer 
under oath setting up a defense involving sonLe question of fact 
before the case is allowed to be placed on the jury docket. 

As the. law now stands a defendant may file a general denial to a 
suit on a promissory note, demand a jury and have the case placed 
on the jury docket and thereby stay off a judgment from ten to 
fifteen months, although he has not a shadow of a defense. The 
delay caused the plaintiffs in securing judgment is not the only 
evil effect that flows from this, but in the meantime such cases 
take their regular place on the jury docket, crowding other cases 
out of a setting and sometimes causing the court to lose a day 
because they fill up the day's settings and the plaintiffs take judg- 
ment as soon as they are reached simply by offering the notes in 
evidence. 

I do not desire to be understood as in any way seeking to abridge 
the right of trial by jury. My experience on the bench has con- 
firmed rather than shaken my belief -in that sacred right, but I 
do say that parties ought not to be permitted to place cases on the 
jury docket simply for delay, thereby helping to clog that docket, 
when they know there is not and cannot be any issue of fact in 
them to submit to a jury. 

3. I belive the statute should specifically require the payment 
of the jury fee at the time it is demanded, or the filing at that 
time of an aiSBdavit of inability to pay. Juries are demanded in 
many cases when the parties never intend to pay the fee, or to use 
the jury when the case is reached for trial. If they were required 
to pay the fee at the time of the demand many cases would never 
reach the jury docket, that are put there under the present rule. 

4. Continuances : 

There seems to be a difference of opinion among good lawyers 
as to whether the trial judge has any option but to enter a con- 
tinuance where both sides agree to it, and so far as I have been 
able to find there has been no decision of the ♦appellate courts on 
the question. Many able lawyers contend that where both sides 
«gree to a continuance the district judge has no discretion in the 
matter, but must enter the continuance as agreed on. This seems 
to me to be an erroneous view of the law. The trial judge ought to 
have such control of his docket as to be able to require a showing, 
although both parties agree to the continuance. This is a power 
he would seldom care to exercise, except where the ca^es have gotten 
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SO old that all parties have lost interest in them and there is little 
or no prospect of their ever being tried. 

It would perhaps be well to put the question at rest by amending 
the statute so as to limit the number of continuances that may be 
made by consent. In the meantime I find that by refusing to re-set 
cases continued by consent until all the cases on file at the time 
the continuance is made have had a call for trial; the live cases can 
be kept to the front and that the old cases are not continually 
recurring on the settings only to be continued by consent again. 

In this connection it seems that since the courts confined to one 
county must all have oflScial stenographers the court instead of 
being compelled to wait for parties to prepare an application for 
a continuance should be permitted to require the party or his 
attorney, unless he has a written application prepared, to state the 
grounds in open court and show the diligence used. The statement 
to be taken down by the stenographer and should be permitted to be 
used on appeal as though it had been presented in writing. This 
could be done in much less time than is nfecessary to prepare the 
written application. On the first application perhaps he should 
not be subject to cross-examination, but the statement should be 
treated as it would have been had he presented it in writing. 

5. There is one other question. I desired to discuss, but the 
length of this paper forbids that I should trespass further upon 
your time than to call attention to it. I refer to the admissions 
in a defendants answer. I am not prepared to say that our plead- 
ings should go as far as the equity rules in requiring the defend- 
ant, to confess or deny each and every allegation in the plaintiff's 
pleading, but there are some amendments we need in that direction. 
Take a case for example where the plaintiff is required to estab- 
lish a number of different facts in order to recover. If the defend- 
ant files a general denial the plaintiff is required to prove his 
facts, although the defendant may further on in his answer dis- 
tinctly and positively admit them. The result is that the plaintiff 
is put to the proof and the defendant, notwithstanding the solemn 
admission in his answer of the truth of fact sought to be estab- 
lished, can stand by and make all manner of objections to the proof 
offered by the plaintiff on that point, thereby causing further delay 
in the trial. 

It seems only just that a statute should be passed dispensing with 
the proof of any fact admitted in the pleadings of the opposite 
party, regardless of whether there is a general denial or not. If 
this cannot be done without interfering with our doctrine of incon- 
sistent pleading, then such pleading ought to be abolished. 



APPEKDIX. ISl 

These suggestions have been hurriedly made and are submitted 
not as perfect models to be followed, but with hope that they may 
direct the thought and attention of this Association to the necessity 
of changes along these lines and that the proper committee may 
at its next session bring forward a more perfect plan to be submitted 
to the Legislature. 

I believe that it is to the interest of attorneys, litigants and the 
public, and that with the proper changes made in the Practice Act 
the crowded dockets in the cities can be much more rapidly dis- 
posed of at less expense to the counties. 

I respectfully submit these matters for your consideration. 



A BILL 

TO BE ENTITLED AN ACT TO PROVIDE FOB EEGISTERING AND CON- 
FIRMING TITLES TO LAND IN THIS STATE. 

Be it enacted hj the Legislature of the State of Texas : 

Section 1. This act may be cited as the Land Begistration Act. 

Sec. 2. The district courts shall have exclusive original juris- 
diction of all suits for the registration of titles to land within this 
State, with power to hear and determine all issues arising in such 
suits, and shall have also jurisdiction over all such other questions 
as may come before said couri;s under this act, subject to appeal as 
in other cases. Suits arising under this act, to be commenced by 
petition, shall be proceedings in rem against the land, and the decree 
shall operate directly on the land and vest and establish title 
thereto. The Supreme Court shall make such rules of procedure 
and forms, and forms of pleading, for the government of parties, 
the district courts, district clerks, county clerks and all oflBcers of 
court as said court may from time to time consider necessary. 

Sec. 3. Suits for the registration of title to land may be brought 
in the county where the land or a part thereof is situated by the 
following persons, to- wit : 

First. The person or persons claiming to own the legal or equita- 
ble estate in fee simple. 

Second. The person or persons claiming to have the power of 
selling, conveying, mortgaging, or disposing of the legal or equita- 
ble estate in fee simple. 

Third. Infants, and all other persons under disability may insti- 
tute suit by their legally appointed guardian, or by next friend, 
or if feme covert, in her own name or joined by her husband; but 
the person in whose behalf the suit is brought shall be named as 
the plaintiff. 

Fourth. Corporations may sue under this act as in other cases. 

Sec. 4. All parties natural or artificial known or appearing to 
have any interest in the land described in plaintiff's petition shall 
be made parties defendant. 

Sec. 5. Plaintiff's petition shall be in writing, signed and 
sworn to by him, or by some person duly authorized in his behalf. 
If th^e is more than one plaintiff, the petition shall be signed and 
sworn to by or in behalf of each. It shall contain a description 
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of the land by general and locative calls, and by field notes; and 
shall state whetiier the petitioner is married or not, and if mar- 
ried, the name of the wife or husband, and if unmarried, whether 
he or she has been married, and if so, when and how the marriage 
relation terminated; and if by divorce^ when, where and by what 
court the divorce was granted. The petition shall also state the 
name of the plaintiff and his address, the names and address of 
those in actual possession of the land, and the names and address 
of the owners and occupants of adjoining land, if known, and if 
not known, it shall state what search has been made to find them. 
The petition shall by exhibit give a plat or plats of the surveys, 
the title to which is sought to be registered, together with a work- 
ing plat of all adjoining surveys. 

Sec. 5a. If the' plaintiff be not a resident of this State, he shall 
file with his petition a written appointment of an agent residing 
in this State, giving his name in full and postoflBce address, and 
shall therein agree that the service of any legal process in the pro- 
ceedings under or growing out of the suit, or registration after 
final decree, shall be of the same legal effect when made on said 
agent as if made on the plaintiff within this State. If the agent 
so named dies, or removes from this State, the plaintiff shall at 
once make another appointment, and if he fails to do so, the court 
may dismiss the suit. 

Sec. 6. The petition may include two or more tracts of land, 
situated in the same county ; but two or more persons claiming the 
same parcels by adverse interests, which collectively make up the 
estate in fee simple in each parcel shall not join in one application 
for more than one parcel, unless their interests are alike in each 
and every parcel. The court may at any time order a petition or 
an answer, or plea in reconvention or other pleading to be amended 
by striking out one or more of the tracts or parcels of land, or by 
a severance, and filing in the same court another case as shown by 
the severance, which shall be docketed as the court may direct. 

Sec. 7. If the plaintiff's petition describes the land as bounded 
on a public or private way, it shall state whether or not the plain- 
tiff claims any and what land within the limits of the way or ease- 
ment, and whether he desires to have the line of the way or ease- 
ment determined. 

Sec. 8. The plaintiff will file with his petition all of his original 
muniments of title within his control to the land of which he desires 
the title to be registered. In case any of the original muniments 
of title are lost or can not be procured, certified copies of such 
instruments may be filed in lieu of the originals. The plaintiff 
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shall, at the same time he files his original petition, file an abstract 
of title to the land described in his petition and claimed by him. 
The original and certified copies of muniments of title so filed, and 
the abstract of title, should include all mortgages," trust deeds, ven- 
dor's liens, judgments or liens affecting the title to the land sought 
to be registered. 

Sec. 9. When plaintiff's petition is filed, the judge of the court 
will in term time or in vacation have an order entered on the min- 
utes of the court referring the petition to some competent person 
to examine the title to the land sought to be registered, who shall 
search the records and investigate all the facts stated in plaintiff's 
petition, or otherwise brought to his notice, and within the time 
stated in the order appointing him, the examiner of title will file 
in the case his written report on the title claimed by the plaintiff 
to the land sought to be registered, concluding with his certificate 
of his opinion of plaintiff's title to each tract of land claimed by 
him and described in his petition. If this report be filed in vaca- 
tion, the clerk of the district court will give notice to the plaintiff 
or his attorney of record, or his agent of record^ of the filing of such 
report. If the opinion of the examiner of title is adverse to plain- 
tiff's title, he shall be allowed by the court a reasonable time in 
which to elect to proceed further as the court may direct, or to 
withdraw his suit, such election to be made in writing, signed by 
plaintiff or his attorney of record and filed with the clerk. 

Sec. 10. If in {he opinion of the examiner of title, the plaintiff 
has a good title to the land claimed by him, shown by his petition, 
and proper for registration; or if the plaintiff, after an adverse 
opinion of the examiner, elects to proceed further, the clerk shall 
immediately, upon filing of the opinion of the examiner of title, 
or the plaintiff's election, as the case may be, issue a citation and 
notice addressed to the sheriff or any constable of the county where 
the suit is pending, containing notice of the filing of plaintiff's peti- 
tion to be published in some newspaper published in the county 
where the land lies, once a week for four successive weeks before 
the first day of the next succeeding term of the court. One copy 
of such citation and notice shall at the same time be posted by the 
sheriff or constable on the court house door of the county where 
the suit is pending and the officer's return on the writ shall show 
how the citation and notice was published and posted. A copy of 
the citation and notice must be served on each defendant residing 
in the county where the suit is pending, and where any defendant 
resides out of such county and in this State, a copy of the citation 
and notice directed to the sheriff or any constable of the county 
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where such defendant resides, together with a certified copy of 
plaintiff^s petition will be served by delivering to such defendant 
Said citation and notice shall be in form as follows : 

REGISTRATION OF TITLE. 

To the sheriff or any constable of . , county^ greeting: 

You are hereby commanded to cite and give notice to the follow- 
ing defendants [here insert names of all defendants shown by 
plaintiff's petition, or by the report of the examiner of title to have 
an adverse interest], and to all persons whom it may concern: 

Whereas^ A petition has been filed in my ofiice and presented 

to the judge of the district court of , county, Texas, by 

[here give the name and address in full of the petitioner shown 
by the petition] to register and confirm his [or their] title in and 

to the following described land, situated in , county, Texas, 

and thus described in plaintiff's petition. [Insert description.] 

You are hereby cited and given notice to appear before the dis; 

trict court of county, Texas, at a term of said court to 

be held in the town of , .on the. ...... , Monday after the 

Monday in ., A. D. 19 , being the. , day 

of , A. D. 19. . . ., then and there to show cause, if any 

you have, why the prayer of said plaintiff shall not be granted. 
Unless you appear at said court at the time and place aforesaid 
and plead, your default will be entered and plaintiff^s said petition 
will be taken as confessed, thereby you will be forever barred from 
contesting said plaintiff^s right and title to said land, or contesting 
any decree entered therein by said court. 

Given under my hand and seal of office and issued this day 

of A. D. 19 



Clerk of the District Court of 
..,,.... County, Texas. 

Sec. 11. The return day of said citation and notice shall be 
as now provided by law. The clerk, of the district court shall, 
within ten days after tlie first publication of the notice in a news- 
paper, cause a copy of the notice so published t6 be mailed to every 
person named in plaintiff's petition whose address is shown by 
plaintiff's petition or by the report of the examiner of title. The 
clerk shall at the time he issues the citation and notice, issue a 
certified copy of the citation and notice under a precept to the 
sheriff of the county where the suit is pending, and the sheriff 
shall post the same in a conspicuous place on each parcel of land 
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claimed by the plaintiff included in the petition. The citation and 
notice on the land shall be given by the sheriff ten days at least 
before the first day of the next term of court, excluding the day 
the citation and notice is posted; and the sheriff ^s return on the 
precept, with a copy of the citation and notice thereto attached, 
shall be conclusive proof of such notice. 

Sec. 12. If the petitioner request to have the line of a public 
way or easement determined, the clerk shall issue a notice to be 
given by mailing a certified copy of plaintiff^s petition in a regis- 
tered letter to the party or parties shown by the petition to be inter- 
ested in said public way or easement. The judge of the court may 
also cause other or further notices of plaintiff^s petition to be given 
in such manner and to such person or persons as he may deem 
proper. The court shall, so far as it may seem necessary, require 
proof of actual notice to. all adjoining land owners and to all per- 
sons who appear to have any interest in or claim to the land 
claimed by plaintiff in his petition. Notice to such persons shall 
be by mail, by registered letter, containing a certified copy of 
plaintiff^s petition, issued and mailed by the clerk. The certificate 
of the clerk that he has issued and served notice as directed by the 
court, together with the return of the sheriff, as herein pro- 
vided, shall be filed in the case on or before return day and shall, 
unless contested under oath, on the first day of the next term of 
said court, be conclusive proof of such service. 

Sec. 13. When the case is regularly called on the docket, if 
notice has been duly given, the court may appoint a guardian ad 
litem for minors as in other cases, and may appoint a guardian ad 
litem for all other persons defendant not in being, unascertained, 
unknown or out of the State, who may in any way have an interest 
in the title to the land in question. The compensation of the 
guardian ad litem or agent shall be determined by the court and 
paid as costs. 

Sec. 14. Any person claiming an interest in the land, whether 
named in the citation and notice or not, may appear and file an 
answer on or before default day, or within such further time as 
may l)e allowed by the court. The answer shall state all objections 
or exceptions to the petition, and shall set forth the interest or title 
claimed by the party filing same, and shall be signed and sworn 
to by him or some person as his agent or attorney. 

Sec. 15. If no person appears and answers within the time 
allowed for pleading after citation and notice has been given, the 
court may, upon motion of the plaintiff, no reason to the contrary 
appearing, order judgment by default and that the petition be 
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taken as confessed. By the description in the citation and notice, 
"To all persons whom it may concern/' all the world are made 
parties defendant and shall be concluded by the default and order. 
After such default and order the court may enter a decree con- 
firming the title of petitioner to the land claimed by him, and order 
registration of the same. The court shall not be bound by the 
report of the examiner of title, but may. require other and further 
proof or examination of the title and report. 

Sec. 16. In case an appearance is entered and an answer filed, 
the case shall be set down for hearing either by jury or by the 
court as may be determined ; unless a jury is then demanded and jury 
fee paid, the case shall be tried by the 'court. The court may refer 
the case or any part thereof to a competent person who shall examine 
into the title, hear the parties and their evidence, and make report 
tliereof to the court, but this can only be done in cases where a 
jury is not demanded. The report shall have the same weight as 
that of a master in chancery, and the proceeding to be according 
to the rules of equity, except as the same may be modified by the 
laws of this State. The court may in any case before final decree 
require a survey to be made of the premises in question for the 
purpose of determining the boundaries aiid order durable bounda- 
ries to be set up and referred to in plaintiff's petition by amend- 
ment. The expenses of the survey shall be taxed as part of the 
costs. 

Sec. 17. If the court finds that the plaintiff has no title proper 
for registration, a decree shall be entered dismissing his petition, 
and a decree may be entered to withdraw without prejudice. The 
plaintiff may withdraw his petition at any time before final decree 
upon terms to be fixed by the court; provided, however, if a cross- 
bill or plea of reconvention, or a plea of intervention, has been 
filed setting up an adverse title, the plaintiff shall not be allowed 
to withdraw his petition or dismiss his case. 

Sec. 18. On final hearing, either before ±he court or by a jury, 
if it be determined that the plaintiff has title to the land as stated 
in his petition, and that his title is proper for registration, a decree 
of confirmation and registration shall be entered by the court vest- 
ing title in him. If on final hearing it be found that defendant, 6r 
any other person pleading in reconvention or by cross-bill, or any 
other person appearing and pleading by intervention, has the supe- 
rior title to the land and proper for registration, a decree of con- 
firmation and registration shall be entered by the court vesting 
title in such party. Every decree of registration shall bind the 

13-H 
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land and quiet the title thereto, subject only to the exceptions 
herein stated. It shall be conclusive upon and against every per- 
son, whether mentioned by name in plaintiff's petition, notice or 
citation, or included in the general description, "To all persons 
whom it may concern,'^ or not. Such decree shall not be open 
by reason of absence, infancy or other disability of any person 
affected thereby; nor by any proceeding at law or in equity for 
reversing judgments or' decrees, subject, however, to the right of 
any person deprived of land or any estate or interest therein by 
decree of registration obtained by fraud, to file a petition for review 
within one year after the entry of the decree, provided no innocent 
purchaser for value has acquired an interest. If there is any such 
purchaser, the decree of registration shall not be opened, but shall 
remain in full force and effect; however, subject only to the right 
of appeal as in other cases. But any person aggrieved by such 
decree, in any case, may pursue his remedy by action against the 
plaintiff, or any other person, for fraud in procuring the decree. 

Sec. 19. The final decree of the court shall be subject to appeal 
as in other cases. 

Sec. 20. Every party receiving a certificate of title under this 
act, and every subsequent purchaser of registered land who takes a 
certificate of title for value and in good faith, shall hold the same 
free from all incumbrances except those noted on the certificate, 
and any of the following incumbrances which may be subsisting, 
namely : 

First. Liens, claims or rights arising or existing under th'^ 
laws or Constitution of the United States which the statutes of 
Texas can not require to appear of record. 

Second, Taxes within two years after the same have become 
due and payable. 

Third. Any public road, easement, or any private way laid out 
under the provisions of the Revised Civil Statutes or laws of this 
State where the certificate of title does not show that the boundary 
of such has been determined. 

Fourth, Any lease for a term not exceeding five years. 

Fifth. Any statutory liability which may attach to the land in 
this State as a lien prior to, or independent of the recording, filing 
or registering of any written instrument ; provided, if an easement, 
or way, or predial servitude appurtenant to a tract of registered 
land which for any reason has failed to be registered, such easement, 
or way, or servitude shall remain so appurtenant, notwithstand- 
ing such failure, and shall be held to pass with the land until cut 
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off or extinguished by the registration of the servient estate or in 
some, other manner. 

Sec. 21. The final decree will be in the usual form of actions 
of trespass to try title to land vesting the title in the party or par- 
ties entitled thereto as found by the court or jury, as the case may 
be, and awarding a writ of possession or such other relief as may 
be found requisite. The decree shall show the date rendered, state 
whether the owner of the land is married or not, and if married, 
give the name of the husband and the wife; if the owner is under 
disability, it shall state the nature of the disability, and if a minor, 
shall state his or her age ; it shall contain a description of the land 
as finally determined by the court, setting out fully the field notes 
and plat; shall clearly define the estate of the owner; shall show 
the relative priority of all particular estates less than the freehold, 
all mortgages, liens, attachments and other incumbrances, includ- 
ing homestead rights, rights of husband or wife, including life 
estate, if any, to which the owner^s estate is subject, and may con- 
tain any other matter proper to be determined by this. act. 

Sec. 22. At the close of the term of court, if an appeal be not 
taken, or if an appeal be prosecuted, then upon filing in the trial 
court of the mandate of the Court of Civil Appeals or the Supreme 
Court ajErming the judgment, or at the close of the term of the 
district court rendering a judgment in accordance with the decree 
of the Court of Civil Appeals or the Supreme Court, the clerk of 
the district court will issue a certified copy of the final decree of 
registration and deliver it to the clerk of the county court of the 
county in which the original decree was rendered, who shall receipt 
for the same as ex-officio registrar on the margin of the minutes 
of the district court containing the original d^ree of registration. 
The receipt shall show the day and hour the county clerk and 
ex-officio registrar received the certified copy of the decree, and that 
it had been by him compared with the original decree and found 
correct. The county clerk and ex-officio registrar receiving the 
certified copy of the decree shall at once file the same in his office 
as an archive, identify it as "Certified copy of decree of registra- 
tion No. . . ." [filling in the number] ; he will at once transcribe 
the decree in a well-bound book of his office known as "Register of 
Land Titles,^' in which a leaf or leaves in consecutive order shall 
be devoted exclusively to each title. The entry made by the 
ex-officio registrar in this book in each case shall be the original 
certificate of title, and shall be signed by. the clerk of the couuty 
court in his official capacity as "ex-officio registrar of land titles ;" 
shall be sealed with a seal having engraved thereon a star of five 
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points in the center, and the words, "Registrar of Land Titles 

County, Texas,^^ which seal shall be used by the county 

clerk on all instruuLents and documents issued or signed by him 
in said ex-oflBcio capacity of registrar of land titles. All certificates 
of title shall be numbered consecutively, beginning with number 
one. The registrar shall in each case make an exact duplicate of 
the original certificate, including the seal, place on it the words, 
"Owner's duplicate certificate,^' certify under his hand and seal 
as correct, and deliver the same to the owner, or to his agent or 
attorney duly authorized by 3.n acknowledged and filed written 
power. In case of a variance between the owner's duplicate cer- 
tificate and the original certificate, the original shall prevail. 

Sec. 23. The certificate first registered in pursuance of a decree 
of registration to any parcel of land shall be entitled in the Regis- 
ter of Land Titles, "Original Certificate of Title, entered in pursu- 
ance of original decree of the District Court of County, 

on the-. day of , A. D. 19. . . ." Subsequent certifi- 
cates relating to the same land shall be in like form, but shall be 

entitled "Transfer from nujnber " [filling in the number 

of the previous certificate relating to the same land], and also the 
words, "Originally registered" [giving date, volume and page of 
the Register of Land Titles]. 

Sec. 24. Where two or more persons are registered owners as 
tenants in common, or partners, or otherwise, one owner's dupli- 
cate certificate may be issued for the whole land, or a separate 
duplicate may be issued to each for his undivided share of the reg- 
istered land included in the certificate. 

Sec. 25. A registered owner holding one duplicate certificate 
for several distinct parcels of land may surrender it with the 
approval of the ex-officio registrar, and take out several certificates 
for portions thereof. So a registered owner holding several duplicate 
certificates for several distinct parcels may surrender them, and, with 
like approval, take out a single duplicate certificate for the whole 
land, or several certificates for different portions thereof. Any 
owner subdividing a tract of registered land into lots shall file with 
the ex-ofl5cio registrar field notes and plats of such land, when, 
applying for a new certificate ©r certificates. The ex-ofl5cio regis- 
trar, before issuing the same, shall cause the field notes and plats to 
be verified, and require that all boundaries, streets and public ways 
be distinctly and accurately shown by field notes and delineated on 
the plat, which when done will be signed and acknowledged by the 
land owner, and show thereon the approval of the ex-officio regis- 
trar. 
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Sec. 26. The obtaining of a decree of registration and the entry 
of a certificate of title shall be regarded as an agreement running 
with the land, and binding upon the plaintiff or other party to the 
suit in the District Court in whom the title was vested, and all his 
successors in title, that the land shall be and forever remain regis- 
tered land subject to the provisions of this act and all acts amenda- 
tory hereof. 

Sec. 27. No title to registered land adverse to that of the regis- 
tered owner shall be acquired by prescription, adverse possession or 
the statute of limitation. 

Sec. 28. The original certificate shown by the Kegister of Land 
Titles, or any copy thereof duly certified und-er the hand and seal 
of the ex-ofl5cio registrar, or his deputy, and also the owner^s dupli- 
cate, shall be received as evidence in all the courts of this State, 
and shall be conclusive as to all matters contained therein, unless 
attacked as a forgery, and except as otherwise provided by this Act. 

Sec. 29. Every certificate of title shall set forth the names of 
all persons whose estates make up the estate in fee simple in the 
whole land and a duplicate certificate may be issued to each person, 
but the ex-ofl5cio registrar, or his deputy, shall note fully in the 
Register of Land Titles and on each duplicate, to whom such cer- 
tificate is issued. 

Sec. 30. The ex-officio registrar of land titles shall make and 
keep indexes of all applications and all decrees of registration, and 
shall also index and classify all papers and instruments filed in 
his office relating to Applications and to registered titles as may be 
required by the rules of the Supreme Court The Supreme Court 
shall further prepare and adopt convenient forms of original and 
duplicate certificates of title, and shall also adopt forms and mem- 
oranda to be used by the exrofficio registrar in registering convey- 
ances and other instruments. The ex-officio registrar will observe 
the forms prescribed by the Supreme Court for the use of his office 
and will make all entries as required. 

VOLUNTARY DEALINGS WITH LAND AFTER ORIGINAL REGISTRATION. 

Sec. 31. The owner of registered land may convey, mortgage, 
lease, charge or otherwise deal with the same as fully as if it had 
not been registered. He may use forms of deeds, mortgages, leases 
or other voluntary instruments like those now in use, or other forms 
sufficient in law for the purpose intended; but no deed, mortgage, 
or other voluntary instrument, except a will, purporting to convey 
or affect registered land, shall take effect as a conveyance or bind 
the land, but shall operate only as a contract between the parties, 
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and as evidence of authority to the ex-ofl5cio registrar to make reg- 
istration. The act of registration shall be the operative act to 
convey or affect the land, and in all eases under this act the regis- 
tration shall be made in the office of the ex-officio registrar of the 
county where the land is situated. 

Sec. 32. Every conveyance, lien, Attachment, order, decree, 
instrument or entry affecting registered land, which would under 
existing laws, if recorded or filed for record in the proper office, 
affect the real estate to which it relates, shall, if registered, filed 
and entered in tihe Kegister of Land Titles in the office of the 
ex-officio registrar of the county where the real estate to which such 
instrument relates lies, be notice to all persons from the time of 
such registering, or enteiring on the Kegister of Land Titles. 

Sec. 33. No new certificate shall be entered or issued upon any 
transfer of registered land which does not divest the title in fee 
simple from the owner or some one of the registered owners. All 
interests in registered land less than an estate in fee simple shall 
be registered by filing with the ex-officio registrar the instrument 
creating or transferring or showing such interest, and by a brief 
memorandum thereof made by the ex-officio registrar upon the cer- 
tificate of title in the Register of Land Titles, and officially signed 
and sealed by him. A similar memorandum shall also be made on 
the owner^s duplicate certificate. The cancellation or extinguish- 
ment of such interests shall be registered in the same manner. 

Sec. 34. Where the ex-officio registrar is in doubt upon any 
question, or where any party in interest does not agree as to the 
proper memorandum to be made in pursuance of any deed, mort- 
gage or other voluntary instrument presented for registration, the 
question shall be referred to the district court of the county for 
decision, either on the certificate of the ex-officio registrar, stating 
the question upon which he is in doubt, or upon the petition in 
writing of any party in interest approved by the ex-officio registrar. 
The court in term time, or in vacation, after notice to all parties 
and a hearing if desired, shall enter an order deciding the question 
and prescribing the form of memorandum to the ex-officio regis- 
trar, who shall make the entry or registration in accordance there- 
with, upon filing in his office a certified copy of the order. 

Sec. 35. Every deed or other voluntary instrument presented 
for registration shall contain or have indorsed upon it the full 
name, place of residence and postoffice address of the grantee or 
other person acquiring or claiming an interest under such instru- 
ment, and every deed shall also state whether the grantee is mar- 
ried or unmarried, and if married, give the name in full of the 
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husband and wife. Any change in the residence or postoffice 
address of such person shall be endorsed by the ex-officio registrar 
on the original instrument, on receiving a sworn statement of such 
change. AH names and addresses shall also be entered on all cer- 
tificates. Notices and process issued in relation to registered land 
in pursuance of this act, may be served upon any person in interest 
by mailing the same to the address so given, and shall be binding, 
whether such person resides within or without this State. 

Sec. 35a. Ko new certificate shall be entered and no memoran- 
dum shall be made upon any certificate of title by the ex-olRcio 
registrar in pursuance of any deed or other voluntary instrument, 
unless" the owner's duplicate certificate is presented with such 
instrument, except in cases expressly provided for in this act, or 
upon the order of the district court of the county, for cause shown 
after hearing in term time or in vacation, and whenever such order 
is made, a certified copy thereof shall be filed in the office of tke 
ex-officio registrar and a memorandum thereof shall be entered on 
the new certificate of title and on the owner's duplicate. The pro- 
duction of the owner's duplicate certificate, whenever any voluntary 
instrument is presented for registration, shall be conclusive author- 
ity from the registered owner to the ex-officio registrar to enter a 
new certificate or to make a memorandum of regiattation in accord- 
ance with such instrument, and the new certificate or memorandum 
shall be binding upon the registered owner and upon all persons 
claiming under him, in favor of every purchaser for value and in 
good faith ; provided, however, that in all cases of registration pro- 
cured by fraud, the owner may pursue all his remedies against the 
parties to such fraud, without prejudice, however, to the rights of 
any innocent holder for value of a certificate of title ; and provided 
further, that after the transcription of the original decree of regis- 
tration as the original certificate, any subsequent registration under 
this act procured by the presentation of a forged duplicate certifi- 
cate, or of a forged deed or other instrument, shall be null and 
void. In case of the loss or thfeft of an owner's duplicate certifi- 
cate, notice shall be sent by the owner or by some one in his behalf 
to the ex-officio registrar of the county in which the land lies, so 
soon as the loss or theft is discovered. 

Sec. 36. Each ex-officio registrar of land titles shall keep an 
entry book in which he shall enter in the order of their reception 
all deeds and other voluntary instruments, all certified copies of 
orders and decrees of the district court, and all copies of writs or 
other process filed with him relating to registered land. He shall 
note in such book the year, month, day, hour and minute of recep- 
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tion of all instruments in the order in which they are received. 
They shall be regarded as registered from the time so noted, and 
the memorandum of each instrument, when made on the certificate 
of title to which it refers, shall bear the same date, and take effect 
only from the time of notation on the certificate. 

Every deed; copy of decree, order of court or other instrument, 
whether voluntary or involuntary, so filed with the ex-olBficio regis- 
trar shall be numbered and indexed, and endorsed with a reference 
to the proper certificate of title. All records and papers relating 
to registered land in the ofiice of the ex-officio registrar shall be 
open to the public in the same manner as county court records, 
subject to such reasonable regulations as the ex-officio registrar, 
under the sanction of the district court, may make. 

Duplicates of all deeds and voluntary instruments filed and reg- 
istered may be presented with the originals, and shall be attested 
and sealed by the ex-officio r^istrar, and endorsed with the file 
number and other memoranda on the originals, and may be taken 
away by the person presenting the same when duly certified to be 
duplicates by the registrar. 

Certified 'copiee of all instruments filed and registered may also 
be obtained at any time on payment of the fees of office. 

CONVEYANCE IN FEE. 

Sec. 37. An owner desiring to convey in fee his registered land 
or any portion thereof shall execute a deed of conveyance, which 
the grantor or grantee may present to the ex-officio registrar in the 
county where the land lies. The grantor's duplicate certificate 
shall be produced and presented at the same time. The ex-officio 
registrar shall thereupon, in accordance with the authorized rules 
and instructions of court, make out in the Register of Land Titles 
a new certificate of title to the grantee, and shall prepare and 
deliver to him an owner's duplicate certificate. The ex-officio reg-' 
istrar shall note upon the origina^l and duplicate Certificates the 
date of transfer, the volume and page of the Register of Land 
Titles where the new certificate is registered, and a reference by 
page and number to the last prior certificate. The grantor's dupli- . 
cate certificate shall be surrendered,* and the word, "canceled," 
stamped upon it. The original certificate shall also be stamped 
"canceled.'' The deed of conveyance shall be filed and endorsed 
with the number, book and page of registration of the certificate of 
title of the land conveyed. 

Sec. 38. When a deed in fee is for a part only of the hrnd 
described in a certificate of title, the ex-officio registrar shall also 
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enter a new certificate and issue an owner's duplicate to the grantor 
for the part of the land not included in the deed. In every case 
of transfer the new certificate or certificates shall include all the 
land described in the original and surrendered certificates; pro- 
vided, however, that no new certificate to a grantee of a part only 
of the land shall be invalid by reason of the failure of the ex-officio 
registrar to enter a new certificate to the grantor for the remaining 
unconveyed portion; and provided further, that in case the land 
described in a certificate of title is divided into lots, des- 
ignated by numbers or letters, with field notes of all the 
boundaries, and a plat>of said land has been filed with the ex-officio 
registrar and verified as provided by this act, and a certified copy 
thereof is recorded in the Eegister of Land Titles with the original 
certificates, when the registered owner makes a deed or transfer in 
fee of one or more of such lots, the ex-officio registrar ihay, instead 
of canceling such certificate and entering a new certificate to the 
grantor for the part of the land not included in the deed of trans- 
fer, enter on the original certificate and on the owner's duplicate 
certificate a memorandum of such deed or transfer, with a reference 
to the lot or lots thereby conveyed as designated on such plat, and 
that the certificate is canceled as to such lot or lots; and every 
certificate with such memorandum shall be as effectual for the 
purpose of showing the grantor's title to the remainder of the land 
not conveyed as if the old certificate had been canceled and a new 
certificate of such land had been entered; and such process may 
be repeated so long as there is convenient space upon the original 
certificate and the owner's duplicate certificate for making such 
memoranda of sale of lots. 

Sec. 39. If at the time of any transfer there appears upon the 
Eegister of Land Titles encumbrances or claims adverse to the title 
of the registered owner, they shall be stated in the new certificate 
or certificates, except so far as they may be simultanously released 
or discharged. 

MORTGAGES. 

Sec. 40. The owner of registered land may mortgage the same 
by executing a mortgage or trust deed, which may be assigned, 
extended, discharged, released in whole or in part, or otherwise 
dealt with by the^ mortgagee by anv form of deed or instrument 
sufficient in law for the purpose. But such mortgage or trust deed, 
and all instruments assigning, extending, discharging, appointing 
a substitute trustee and otherwise dealing with the mortgage, shall 
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be registered and shown on the Eegister of* Land Titles, and shall 
take effect upon the title only from the time of registration. 

Sec. 41. Eegistration of a mortgage or trust deed shall be 
made in the manner following, to- wit: The owner^s duplicate 
certificate shall be presented to the ex-officio registrar with the 
mortgage or trust deed and he shall enter upon the original certifi- 
cate of title and also upon the owner^s duplicate certificate a mem- 
orandum of the purport of the mortgage or trust deed, the time 
of filing and the file number of the deed, and shall sign the mem- 
orandum. He shall also note upon the mortgage or trust deed the 
time of filing and a reference to the volume and page of the Regis- 
ter of Land Titles where it is registered. 

The ex-officio registrar shall also, at the request of the mortgagee, 
make out and deliver to him a duplicate of the certificate of title, 
like the owner^s duplicate, except that the words, "Mortgagee's 
Duplicate,'^ shall be stamped upon it in large letters diagonally 
across its face. A memorandum of the issue of the mortgagee's 
duplicate shall be made upon the original certificate of title. 

Sec. 42. Whenever a mortgage upon which a mortgagee's dupli- 
cate has been issued is. assigned, extended, or otherwise dealt with, 
the mortgagee's duplicate shall be presented with the instrument 
assigning, extending or otherwise dealing with the mortgage, and 
a memorandum of the instrument shall be made upon the mort- 
gagee's duplicate certificate. When the mortgage is discharged 
or otherwise extinguished, the mortgage's duplicate certificate 
shall be surrendered and stamped "canceled." The production of 
the mortgagee's duplicate certificate shall be conclusive authority 
to register the instrument therewith presented, subject, however, 
to all the provisions and exceptions contained in this act so far as 
the same are applicable. 

A mortgage on registered land may be discharged by the mort- 
gagee in person on the registratioil book, to be signed by him and 
tested by the ex-officio registrar. 

Sec. 43. Mortgages of registered land may be foreclosed like 
mortgages on unregistered land; but in case of foreclosure, the 
judgment, sheriff's or constable's deed or deed of the trustee shall 
be filed and registered by the ex-officio registrar within thirty days 
after the sale in lieu of recording. After possession has been 
obtained by the mortgagee or his assigns, he or his assigns may 
apply to the ex-officio registrar for the entry of a new certificate, 
and after notice given by mail to all parties in interest, unless issue 
is made by suit in the court having jurisdiction, the ex-officio regis- 
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trar may make the entry of a new certificate and i^siae a duplicate 
to the owner. 

In case of foreclosure by action in a court of competent juris- 
diction, a certified copy of the decree of court and the officer^s deed 
thereunder may be filed with the ex-officib registrar, when the pur- 
chaser or owner shall thereupon be entitled to the entry of a new 
certificate in his name. y 

In case of foreclosure by exercising the power of sale under deed 
of trust, the purchaser at the sale or his assigns may at any time 
present the deed of the trustee under the power of sale after fore- 
closure to the ex-officio registrar for filing and registration, and 
obtain a new certificate, the owner^s duplicate certificate and the 
mortgagee's duplicate, if any, being first delivered up and can- 
celed ; provided, however, that nothing contained in this act shall 
be construed to prevent the mortgagor or other person in interest 
from directly impeaching by suit in a <30urt of competent jurisdic- 
tion, any foreclosure proceedings affecting registered land prior to 
the entry of a new certificate of title. 

After a new certificate of title has been entered, no judgment 
rcovered on the mortgage note for any balance due thereon shdU 
operate to open the foreclosure or affect the title to registered land. 

LEASES. 

Sec'. 44. Leases of registered land for a term of more than one 
year shall be registered in lieu of recording. A lessee's duplicate 
certificate may be issued to the lessee upon his request, subject to 
the provisions hereinbefore made in regard to a mortgagee's dupli- 
cate certificate, so far as the same are applicable. 

TRUSTS. 

Sec. 45. Whenever a deed or other instrument is filed for the 
purpose of transferring registered land in trust, or upon any equita- 
ble condition or liniitation expressed therein, or for the pur- 
pose of creating or declaring a trust or equitable inter- 
est in such land without transfer, the particulars of the 
trust, condition, limitation or other equitable interest shall not be 
entered on the certificate; but a memorandum thereof shall be 
entered by the words "in trust," or "upon condition," or other apt 
words, and by a reference by number to the instrument authorizing 
or creating the same. A similar memorandum shall be made upon 
the duplicate certificate. The ex-officio registrar shall note upon 
the original instrument creating or declaring the trust or other 
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equitable interest, a reference by number to the certificate of title 
to which it relates, and to the volume and page in the Begister of 
Land Titles where it is entered. If the instrument creating or 
declaring a trust or other equitable interest is already recorded in 
the record of deeds of the county court,' a certified copy may be 
filed by the ex-officio registrar and registered. 

Sec. 46. If the instrument creating or declaring a trust or 
other equitable interest contains an express power to sell, mortgage 
or deal with the. land in any manner, such power shall be stated 
in the certificate of title by the words, "with power to sell," or 
"with power to mortgage,^^ and by apt words of description in case 
of other powers. No instrument transferring, mortgaging, or in 
any way dealing with registered land held in trust shall be regis- 
tered, unless the power thereto authorizing be expressly conferred 
in the. instrument of trust, or unless the decree of a court of com- 
petent jurisdiction has construed the instrument in favor of the 
power, in which case a certified copy of such decree may be filed 
with the ex-oflScio registrar, and he shall make registration in 
accordance therewith. 

Sec. 47. When a new trustee of registered land is legally 
appointed, a new certificate shall be entered to him upon presenta- 
tion to the ex-oflBcio registrar of a certified copy of the decree and 
the surrender of the duplicate certificate. 

Sec. 48. Whoever claims an interest in registered land by 
reason of any latent, implied or constructive trust, shall ^e for 
registration a statement thereof with the ex-officio registrar. The 
statement shall contain a description of the land, and a reference 
to the number of the certificate of title and the volume and page 
of the Register of Land Titles where it is entered. It shall state 
the claimant's contention and right of lien as fully as required by 
rules of pleading in district courts, giving the names and address 
of all opposing interested parties. The ex-officio registrar will file 
th^ instrument, note the same on the register and file the original 
in the district court, where parties, will be /made and the issue 
determined by decree, which, when done, will take the same course 
of the original decree by the interested party by filing a certified 
copy thereof with the ex-officio registrar, who will be governed 
thereby. Should the deed be declared a mortgage and foreclosed, 
then, when the sale is perfected, the deed of the sheriflE or consta- 
ble will be filed with the ex-officio registrar for a new certificate. 
Such claim shall not affect the title of a purchaser for value and 
in good faith before its registration. 

Sec. 49. Any trustee shall have authority to file an application 
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for registration of any land held in trust by him, unless expressly 
prohibited by the insts-ument creating the trust. 

LEGAL INCIDENTS OF REGI8TEKED LAND. 

Sec. 50. Registered land, and ownership therein, shall in all 
respects be subject to the same burdens and incidents which attach 
by law to unregistered land. Nothing contained in this act shall 
in any way be construed to relieve registered land or the owners 
thereof from any rights or burdens incident to the relation of hus- 
band and wife, or from liability to attachment on mense process or 
levy of execution, or from liability to any lien of aily description 
established by law on land and the buildings thereon, or the inter- 
est of the owner in such land or buildings, or to change the law 
of descent^ or the rights of partition between partners, joint owners 
and co-tenants, or the right to take the same by eminent domain, 
or to relieve such land from liability to be recovered by an assignee 
in insolvency or bankruptcy, or under the provisions of law relating 
to preferences, or to change or affect in any way any other rights 
or liabilities created by law and applicable, to unregistered land, 
except as otherwise expressly provided in this act or any amendment 
thereof. 

ATTACHMENT AND OTHEK LIENS. 

Sec. 51. In every case where a writing of any description or a 
copy of any writ is required to be filed or recorded in the deed or 
mortgage records in order to create or preserve any lien, or right 
upon unregistered land, such writing or copy, when intended to 
affect registered land in lieu of recording, shall be filed and regis- 
tered in the office of the ex-officio registrar for the same county in 
which the land lies, and in addition to any law or contract requir- 
ing such paper to be recorded in the records of deeds, or other 
records, it shall also, except in the case of attachment on mense 
process, contain a reference to the number of the certificate of title 
of the land to be affected, and the volume and page of the Begister 
of Land Titles where the certificate is registered, and also, if the 
attachment, right, or lien is not claimed on all the land in any 
certificate of title, a description sufficiently accurate for identifica- 
tion of the land intended to be affected must be shown. 

Sec. 52. In every case where an attachment or other lien or 
adverse claim of any description is registered, and the duplicate 
certificate is not presented at the time of registration to the 
ex-officio registrar, he shall at once send notice by mail to tte 
registered owner, stating that such paper has been registered, and 
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requesting him to send or produce his duplicate certificate in order 
that a memorandum of the attachment, or other lien, or adverse 
claim may be made thereon. If the owner neglects or refuses to 
comply within a resonable time, the ex-officio registrar shall in 
writing fully state the facts to the District Court of his county and 
the judge in term time or in vacation shall cause notice to be given 
to the owner to produce his certificate at a time and place to be 
named therein, and may enforce the order by fine and suitable pro- 
cess, as in cases of contempt. 

Sec. 53. Attachments on mense process and liens of every 
description upon registered land shall be continued, reduced, dis- 
charged and dissolved by any method sufficient in law to continue, 
reduce, discharge or dissolve like liens on unregistered land. All 
certificates or other instruments which are permitted or required 
by law to be recorded in the records of deeds to give effect to the 
continuance, reduction, discharge or dissolution of attachments or 
other liens upon unregistered lands, or to give notice of such con- 
tinuance, reduction, discharge or dissolution, shall in the case of 
like liens upon registered lands be filed with the ex-officio regis- 
trar and registered in the Register of Land Titles in lieu of 
recording. 

Sec. 54. All the provisions of law now in force relating to 
attachments of real estate and leasehold estates and other estates 
in land on mense process shall apply to registered land, except that 
the duties required to be performed by the recorder of deeds shall 
be performed by the ex-officio registrar of the county where the 
land lies, who, in lieu of recording, shall register the facts now 
required to be recorded, and for that purpose shall keep books 
similar to those now required to be kept for attachments in the 
county clerk^s office; and the fees for registering attachments shall 
be the same as are now provided by law in such cases ; nevertheless, 
the certificate of title in the Registrar of Land Titles must show 
every such instrument. 

Sec. 55. The name and address of the plaintiff^s attorney shall 
in all cases be endorsed upon the writ, where an attachment is 
made, and he shall be deemed to be the attorney of the plaintiff 
until written notice that he has ceased to be such shall be filed for 
registration by the plaintiff. 

Sec. 56. Whenever an attachment or mense process is continued, 
reduced, dissolved or otherwise affected by an order, decision or 
judgment of the court in which the action or proceeding in which 
said attachment was made is pending, or by any order of 
a court of insolvency, or bankruptcy, or court acting under 
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assignment for benefit of creditors, a certificate of the entry 
of such order, decision or judgment from the clerk thereof 
and under the seal of the court, shall be entitled to be regis- 
tered when presented to the ex-ofiicio registrar. A /ike certifi- 
cate of any proceeding in or by the court which a subse- 
quent attaching creditor or purchaser or interested party contends 
had the effect of dissolving an attachment, may be registered, but 
•shall not be conclusive of dissolution, unless the court in which the 
action or suit is pending adjudicates that the attachment is dis- 
solved, in which case a certificate of the order, as soon as it becomes 
absolute, shall be registered as a dissolution of the attachment. 

Sec. 57. When a mechanic's lien or lien for labor and material 
is claimed upon registered land, and the original has been filed in 
the county court for record under existing laws, and recorded, an 
attested copy of such instrument shall be filed with the ex-officio 
registrar and registered by him. 

Sec. 58. A lien of any description upon registered land shall 
be enforced in the same manner as like liens upon unregistered land. 
Whenever registered land is set off or sold on execution, or taken or 
sold for taxes, or for any assessment, or sold to enforce a lien for 
labor or materials, or the lien of a mortgagee or co-tenant arising 
from a payment of taxes, or for any lien created by statute, or for 
any costs and charges incident to such lien, any abstract of judg- 
ment, any execution, or copy of the execution, any officer's return, 
or any deed, demand, certificate or affidavit or other instrument 
made in the course of proceedings to enforce such liens and required 
by law to be recorded or filed for record in the county clerk's office of 
the county where the land is situated, the same shall be filed with the 
ex-officio registrar of the county where the land lies, and registered 
in the Eegister of Land Titles, and a men^orandum will be made 
upon the proper certificate of title in each case as an adverse claim 
or encumbrance. 

Sec. 59. After registered land has been set off or sold on exe- 
cution, or taken or sold for the enforcement of any lien of any 
description, the person claiming under an execution sale, or under 
any deed or other instrument made in the course of proceedings to 
levy such execution or enforce any lien, may apply to the ex-officio 
registrar for- the entry of a new certificate to him, and the applica- 
tion may be granted ; provided, however, that every new certificate 
entered under this section shall contain a memorandum of the 
nature of the proceeding on which it is based; and provided, fur- 
ther, that where a new certificate is entered in pursuance of any tax 
title such certificate shall contain a memorandum that it is subject 
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to the rights of redemption reserved by statute, and provided, fur- 
ther, that at any time prior to the entry of a new certificate the 
registered owner may pursue all his legal and equitable remedies to 
impeach or annul proceedings under execution' or attachment, or to 
enforce liens of any description; and provided, further, that any 
person opposing the issue of such certificate upon application under 
oath to the ex-officio registrar setting up fully the ground of opposi- 
tion, facts or law, or both, the ex-oflScio registrar, after noting the 
same on the certificate, will file such objections in the district court 
of his county where the same, after notice served on all persons 
adversely interested and issues joined, will be acted on by the court 
as the judge may order, in term time or in vacation, and an order or 
judgment rendered, and a certified copy delivered to the ex-oflBcio 
registrar for his action as in other cases. 

PLEADINGS SUITS^ JUDGMENTS^ DECREES AND PARTIES. 

Sec. 60. No action for partition or other action affecting the 
title to real estate or the use and occupation thereof or the buildings 
thereon,- and no judgment or decree, nor any writ of error, bill of 
review or other proceeding to vacate or reverse any judgment or 
decree shall have any effect upon registered land as against persons 
other than the parties thereto, unless a copy of the decree if ren- 
dered,, or the certificate of the clerk of the court where the action 
is pending showing fully the nature of the action, parties and land 
affected, be filed with the ex-officio registrar and noted on the orig- . 
inal certificate in the Eegister of Land Titles. This section does 
not apply to attachments, levies of execution, or to proceedings for 
the probate of wills, or for administration of estates in the probate 
court; provided, however, that in case notice of the pendency of the 
action has been duly registered, it shall be sufficient to register 
the judgment or decree in such action within sixty days after the 
rendition thereof. 

Sec. 61. At any time after final judgment or decree in favor 
of the defendant, or other disposition of any cause in which a lien 
or right or claim, or notice of suit pending, or of appeal has been 
registered as provided in the preceding section, a certificate of the 
clerk stating the manner of disposal thereof shall be entitled to 
registration, and a new certificate will accordingly issue or not as 
may be required. 

Sec. 62. Whenever in any real action affecting registered land, 
judgment is entered for the plaintiff, such judgment shall be 
entitled to registration on presentation of a certificate of the entry 
thereof from the clerk of the court \^here the action is pending, to 
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the ex-officio registrar, who shall enter a memorandum upon the 
certificate of title of the land to which such judgment relates. If 
the judgment does not apply to all the land described in the certifi- 
cate of title, the certificate of the clerk and the memorandum 
entered by the ex-officio registrar shall contain a description of the 
land affected by the judgment. 

Sec. 63. When any writ of sequestration or execution has been 
issued and levied by an officer on registered land, he shall cause an 
attested copy of the writ, with his return thereon, to be filed in the 
office of the ex-officio registrar within ten days after the levy of 
the writ, which levy shall be noted on the original certificate, and 
the copy of tlie writ filed with the record of the land. 

Sec. 64. In all proceedings for partition of registered land, or 
for the setting aside of registered land claimed by husband or wife, 
as homestead or by statutory right, after the entry of the final 
judgment or decree, a copy of the judgment or decree certified by 
the clerk shall be filed with the registrar and registered ; and there- 
upon in case the land is set off to the owners in severalty, any owner 
shall be entitled to have a certificate entered of the share set off to 
him in severalty, and to receive an owner^s duplicate therefor. In 
case the land is ordered by the court to be sold, the purchaser or his 
assigns shall be entitled to have a certificate of title entered to him 
or tnem on presenting his or their deed to the land ; provided, how- 
ever, that any new certificate entered in pursuance of partition pro- 
ceedings, shall contain a reference to the final judgment or decree 
of partition. 

Sisc. 65. When a certified copy of a judgment or decree of par- 
tition is presented for registration, if a mortgage or lease affect- 
ing a specific portion or an undivided share of the premises had 
previously been registered, the tenant claiming under the mortgagor 
or lessor shall cause the mortgage or lease and any duplicate certi- 
ficate of title issued to the mortgagee or lessee to be again pre- 
sented for registration, and the ex-officio registrar shall indorse on 
each a memorandum of such partition, with a description of the 
land set off in severalty on which such mortgage or lease remains 
in force. Such tenant shall not be entitled to receive his own 
duplicate, certificate of title until such mortgage or lease has been 
so presented for registration. 

Sec. 66. A certified copy of all judgments of bankruptcy or 
insolvency, of receivership, and the original assignment where such 
is made for the benefit of creditors under the statute of this State, 
shall at once on taking effect, be filed with the ex-officio registrar 
and noted on the original certificate. 

14-B 
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Assignees in insolvency or bankruptcy and the assignees under 
the statute for the benefit of creditors shall be entitled to the entry 
of a new certificate of registered land of the debtor upon present- 
ing and filing the original assignment, or a certified copy, or a certi- 
fied copy of the judgment decreeing insolvency or bankruptcy or 
receivership, with the ex-officio registrar; but the new certificate to 
such party shall show that it is entered by him as assignee in bank- 
ruptcy or insolvency or as assignee or trustee for the benefit of cred- 
itors or receiver under order of court in pending suit, as the case 
may be. 

Sec. 67. Whenever proceedings in bankruptcy, or insolvency, or 
receivership, or assignment under the statute, or against a regis- 
tered owner of which notice has been registered, are vacated by 
decree, or when the court of bankruptcy or insolvency grants a dis- 
charge and orders a reconveyance of land to an insolvent debtor, 
a certified copy of the decree or of such discharge a;nd order, may 
be filed and registered. If a new certificate has been entered to the 
assignee in bankruptcy or insolvency or receiver as registered owner, 
the debtor shall be entitled to the entry of a new certificate to him, 
and the certificate of the assignee or receiver shall be surrendered. 

EMINENT DOMAIN. 

Sec. 68. Whenever any land of a registered owner, or any right 
or interest therein, is taken by eminent domain, the State, county, 
corporation or other authority exercising such right shall file for 
registration with the ex-officio registrar a description of the regis- 
tered land so taken, giving the name of the owner thereof, referring 
by number and place of registration in the Eegister of Land Titles 
to each certificate of title, and stating what estate or interest in the 
land is taken, and for what purpose. A memorandum of the right 
or interest taken shall be made on each certificate of title by the 
ex-officio registrar, and where the fee simple is taken a new certifi- 
cate shall be entered to the owner for the land remaining to him after 
such taking. In any case where the owner has a lien upon the land 
taken for his damages it shall be so stated in the memorandum of 
registration. 

Sec. 69. When for any reason land which was taken for a public 
use reverts to the owner from whom it was taken, or to his heirs or 
assigns, upon the petition of the person entitled to the benefit of the 
reversion, after notice and hearing the ex-officio registrar may issue 
a new certificate of title to him. 

Sec. 70. Upon the death of a registered owner, his heirs at law 
or devisees, on the expiration of thirty days after the entry of a 
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decree of the county or district court granting letters testamentary 
or of administration, or in case of an appeal from such decree, at 
any time after the entry of a final decree, may file a certified copy 
of the final decree of the probate or district court and of the will, 
if any, with the ex-officio registrar, and make application for the 
entry of a new certificate. Notice shall be given to the executor or 
administrator and all other persons in inetrest, and also notice by 
publication in a newspaper or newspapers, to all persons whom it 
may concern, and a new certificate or certificates may issue to the 
person or persons entitled as heirs or devisees, but subject to admin- 
istration. Any new certificate so entered before the final settle- 
ment of the estate of the deceased owner shall state expressly that 
it is entered by transfer from the last certificate, by descent or 
devise, and that the estate is in process of settlement by adminis- 
tration. After the final settlement of the estate in the county 
court, or other court, or after the expiration of the time allowed 
by law for bringing an action against an executor or administrator 
by creditors of the deceased, the heirs at law or devisees may have 
canceled the memorandum upon their certificate, stating that the 
estate is in course of settlement by administration, provided, how- 
ever, that the liability of the heirs or devisees of registered land for 
claims against the estate of the deceased, shall not in any way be 
diminished or changed. 

Sec. 71. When the owner, of registered land dies testate and 
his executor is empowered to administer the estate independent of 
any action of the probate court, certified copies of the will admitted 
to probate and the order of court showing that the executor so 
appointed has duly qualified, filed with the ex-officio registrar, will 
authorize him to enter a new certificate in the Eegister of Land 
Titles and deliver a duplicate thereof to the executor and to all per- 
sons shown by the will to be entitled to any part or interest in the 
registered land. The new certificate will refer to the next prior 
certificate of the same land by number and page and a memoran- 
dum will be made on such prior certificate showing that a new certi- 
ficate has been entered, giving the number of the new certificate and 
page of the Eegister of Land Titles where entered. The new certifi- 
cate will show the nameff of the devisees and the interest in the reg- 
istered land each is entitled to by the terms of the will, the name 
of the executor and that he has power by the will to administer the 
ebtate independent of the probate court, and transcribing on the 
certificate a literal copy of the power as shown by the will. If a 
contest by suit should arise as to the will, or an appeal be prose- 
cuted from the action of the probate court, a certified copy of plain- 
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tiff's petition or order showing an appeal has been perfected will be 
filed with the ex-officio registrar and noted on the certificate and 
on each duplicate certificate, which latter will be produced on notice 
as provided in Section 52 of this act. 

Sec. 72. When one of the community owners of registered land 
dies intestate, and the other survivor in community, the husband 
or the wife of the decedent, qualifies as such survivor, a certified 
copy of the petition, bond and approval thereof, filed with the 
ex-officio registrar, will authorize him co enter a new certificate in 
the Kegister of Land Titles, and deliver a duplicate thereof to the 
surviving husband or wife who is shown to have qualified. The new 
certificate will refer to the next prior certificate of the same land by 
number and page, and a memorandum will be made on such prior 
certificate showing that a new certificate has been entered, giving the 
number of the certificate and page of the Register of Land Titles, 
where entered. In case of suit or any proceeding contesting the 
community survivorship administration, a certified copy of plain- 
tiff's petition or order of court will be filed with the ex-otficio regis- 
trar and a memorandum thereof entered on the new certificate and 
on the duplicate as provided in the preceding section. 

Sec. 73. Nothing contained in this act shall in any way affect 
or impair the jurisdiction of the county or district court to author- 
ize an executor or administrator or guardian to sell or mortgage 
registered land for any purpose for which an order may be granted 
in the case of unregistered land. The. purchaser or mortgagee tak- 
ing a deed executed in pursuance of such order shall be entitled to 
a new certificate of title, or memorandum of registration, on pre- 
senting his deed with a certified copy of such order or decree of a 
court of competent jurisdiction to the ex-officio registrar. 

ASSURANCE FUND. 

Sec. 74. Upon the original registration of land under this act, 
and also upon the entry of a certificate showing title as registered 
owners in heirs or devisees, there shall be paid to the ex-officio regis- 
trar one-tenth of one per cent of the assessed value of the real estate 
on the basis of the last assessment for State and county tax:ation as 
an assurance fund. 

Sec. 75. All money received by the ex-officio registrar under the 
preceding section shall be paid to the county treasurer of the county 
where the land is situated, who will receipt for the same and make 
report thereof as a special fund held by him, to be paid out as 
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ordered by the district judge of the county and approved by the 
commissioners court, or as provided by Section 77 of this act. 

Sec. 76. Any person who without negligence on his part, sus- 
tains loss or damage, or is deprived of land or of any estate or 
interest therein after the original registration of land under this 
act, by the registration of any other person as owner of such land 
or of any estate or interest therein, through fraud or in consequence 
^ of any error, omission, mistake or misdescription in any certificate 
* of title or in any entry or memorandum in the Kegister of Land 
Titles, may bring and prosecute an action in a court of competent 
jurisdiction of the county where the land is situated for the recovery 
of compensation for such loss or damage or for such land or estate 
or interest therein from the assurance fund; provided,, however, 
that where the person deprived of land or of any estate or interest 
therein in the manner above stated has right of action or other 
remedy for the recovery of the land or of the estate or interest 
therein, she shall exhaust such right of action or other remedy 
for compensation before resorting to action for the land, and pro- 
vided, further, that nothing in this act shall be construed to deprive 
the plaintiff of any action which he may have against any person 
for such loss or damage, or deprivation of land or of any estate or 
interest therein. 

Sec. 77. If such action to recover from the assurance fund is 
brought to recover for loss or damage or for deprivation of land or 
of any estate or interest therein, arising wholly through fraud, 
negligence, omission, mistake, or misfeasance of the ex-officio regis- 
trar or of any of the examiners of title, in the performance of exec- 
utive ministerial duties, then the action shall be brought against 
the treasurer of the county as sole defendant. 

If such action is brought to recover for loss or damage or depriva- 
tion of land or of any estate or interest therein arising wholly 
through any fraud, negligence, omission, mistake or misfeasance of 
some person or persons other than the ex-officio registrar, or aris- 
ing jointly through the fraud, negligence, omission, riiistake or 
misfeasance of such other person and the ex-officio registrar or other 
officer, then such action shall be brought against both the treasurer 
of the county and such other person or persons as joint defendants. 

Where there are defendants other than the treasurer of the 
county, and where judgment is entered for the plaintiff against the 
treasurer and against some or all of the other defendants, execution 
shall issue against the other defendants. If execution be returned 
unsatisfied in whole or in part, and the officer returning the same 
certifies that the amount due can not be collected from th^ land or 
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goods of such other defendants, the ex-officio registrar shall certify 
the facts to the commissioners court of the proper county showing the 
deficit or amount not collected and said court will draw a warrant 
therefor upon the treasurer of the county, and the treasurer will 
pay the amount out of the assurance fund, without any further act 
making an appropriation therefor. 

Sec. 78. If the assurance fund at the time is not sufi&cient to 
meet the amount called for as by this act provided, the State Treas-^ 
urer shall make up the deficiency from any funds in the treasury* 
not otherwise appropriated. 

Sec. 79. In every case where payment has been made by the 
Treasurer of the State, the State shall be subrogated to all rights of 
the plaintiff against any other parties or securities. 

Sec. 80. The assurance fund shall not be liable to pay for any 
loss, damage or deprivation occasioned by a breach of trust, whether 
expressed, implied or constructive, by any registered owner who is a 
trustee, or by the improper exercise of any power of sale in a mort- 
gage. Nor shall any plaintiff recover as compensation in an action 
of contract under this act more than the fair market value of the 
real estate at the time when he suffered the loss, damage or depriva- 
tion thereof. 

Sec. 81. All action* on contract for compensation under thif* 
act by reason of any loss or damage or deprivation of land or any 
estate or interest therein, shall be begun within four years from the 
time the cause of action accrued, and not afterwards; provided, 
however, that the plaintiff in an action for the recovery of the land 
or estate or any interest therein,, may bring his action for compen- 
sation within one year after the termination of such action; and 
provided, further, that the action herein provided shall survive to 
the personal representative of the registered owner, unless barred 
by limitation, but the proceeds thereof shall be treated as real 
estate. 

power of attorney. 

Sec. 82. Any person may by attorney procure land to be regis- 
tered and convey or otherwise deal with registered land, but the 
power of attorney shall be acknowledged and filed with the ex-officio 
registrar of the proper county and registered. Any instrument 
revoking such power shall be acknowledged and registered in like 
manner. 

LOST DUPLICATE CERTIFICATES. 

Sec. 83. If a duplicate certificate is lost or destroyed, or can 
not be procured by a grantee, heir, devisee, assignee or other per- 
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son applying for the eoitry of a new certificate to him or for the 
registration of any instrument, an aflBdavit of the facts must be 
made by the owner showing the loss or destruction, supported by the 
affidavit of two disinterested, reliable citizens of the county, to be 
filed by the registered owner or other person in interest, and regis- 
tered. The ex-officio registrar may thereupon, upon the petition 
of the registered owner or other person in interest, after notice 
and hearing, issue a new duplicate certificate, which shall contain a 
memorandum of the fact that it is issued in the place of a lost 
duplicate certificate, and it shall in all respects be entitled to like 
faith and credii as the original duplicate, and shall be regarded as 
the original duplicate for all purposes of the same. 

ADVERSE CLAIMS. 

Sec. 84. Whoever claims any right or interest in registered land 
adverse to the registered owner arising subsequent to the date of 
original registration may, for registering the same, make a statement 
in writing setting forth fully his alleged right or interest, and how 
or under whom acquired, and a reference to the volume and page 
of the Register of Land Titles- to certificate of title of the registered 
owner, and a description of the land in which the right or interest 
is claimed, with reference to the original decree when the title of 
the land was registered. The statement shall be signed and sworn 
to, and shall state the adverse claimant's residence, and designate 
a place at which all notices may be served upon him. This state- 
ment shall be entitled to registration and notation on the certificate 
and duplicates as an adverse claim, to be filed in the district court 
of the county by the interested party to be tried as other suits. 
The final decree to be certified as was the original decree to the 
ex-officio registrar. If the claim is adjudged to be invalid the regis- 
tration and notation of it shall be canceled. If in any case the 
court after notice and hearing, shall find that a claim thus regis- 
tered was frivolous or vexatious, it may tax the adverse claimant 
double costs. 

SURRENDER OF DUPLICATE CERTIFICATES. 

Sec. 85. In every case where the ex-officio registrar is requested 
to enter a new certificate in pursuance of an instrument purporting 
to be executed by the registered owner or by reason of any instru- 
ment or proceedings which divest the title of the registered owner 
against his consent, if the outstanding owner's duplicate certificate 
is not presented for cancellation when such request is made, the 
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ex-officio registrar shall not enter a new certificate, but the person 
claiming to be entitled thereto may apply by petition to the district 
court for trial as in other cases. The court after hearing, may order 
the registered owner or any person withholding the duplicate certi- 
ficate to surrender the same and direct the entry of a new certificate 
upon such surrender. 

If in any case the person holding the duplicate certificate is not 
amenable to the process of the court, or if for any reason the out- 
standing owner's duplicate certificate can not be delivered up, the 
court may, by decree, annul the same and order a new certificate 
of title to be entered. Such new certificate and all duplicates 
thereof shall contain a memorandum of the annulment of the out- 
standing duplicate. 

If in any case an outstanding mortgagee or lessee's duplicate 
certificate is not produced and surrendered when the mortgage is 
discharged or extinguished, or the lease is terminated, like proceed- 
ings may be had to obtain registration as in the case of the non- 
production of an owner's duplicate. 

AMENDMENT AND ALTERATION OF CERTIFICATES OF TITLE. 

Sec. 86. Xo erasure, alteration or amendment shall be made 
upon the Register of Land Titles after the entry of a certificate of 
title or of a memorandum thereon, and the attestation of the same 
by the ex-officio registrar, except by order of the district court. 
Any registered owner or other person in interest may at any time 
apply by petition to the district court, upon the ground that regis- 
tered interest of any description, whether vested, contingent, expec- 
tant or inchoate, have terminated and ceased ; or that new interests 
have arisen or been created which do not appear upon the certifi- 
cate; or that any error, omission or mistake was made in entering 
a certificate or any memorandum thereon, or on any dupilcate 
certificate; or that the name of any person on the certificate ha:^ 
been changed ; or that the registered owiler has been married, or if 
registered as married that the marriage has been terminated, or 
upon any other reasonable ground; and the court shall in term- 
time or in vacation have jurisdiction to hear and determine the 
petition after notice to all parties in interest, and may order the 
entr}' of a new certificate, the entri^ or cancellation of a memoran- 
dum upon a certificate, or grant any other relief upon such terms 
and conditions, requiring security if necessary, as it may deem 
proper; provided, however, that this section shall not be construed 
to give the court- authority to open the original decree of registra- 
tion, and that nothing shall be done or ordered by the court which 
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shall impair the title or other interest of a purchaser holding a 
certificate for value and in good faith, or his heirs or assigns, with- 
out his or their written consent. Any petition filed under this 
sections and all petitions and motions filed under the provisions of 
this act aftei: original registration shall be entered on the land 
registration docket in the district court by proper number, and 
refer to the number, page and docket containing the original case, 
and every other docket, page and number where issues have been 
tried in said court under this act involving the same land or any 
interest therein. 

SERVICE OF NOTICE AFTER REGISTRATION. 

Sec. 87. All notices required by or given in pursuance of the 
provisions of this act by the ex-officio registrar after the original 
registration, shall be sent by mail to the person to be notified at his 
residence and postoffice address as stated in the certificate of title, 
or in any registered instrument under which he claims an interest 
in the office of the ex-officio registrar relating to the land in ques- 
tion. All notices and citations directed by special order of the 
district court under the provisions of this act, after original regis- 
tration, may be served in the manner above stated or by precept or 
citation served by the sheriff or constable and the certificate of the 
ex-officio registrar shall be conclusive proof of such service; pro- 
vided, however, that the court may in any case order different or 
further service by publication or otherwise, which shall be equally 
conclusive when made as ordered. 

GENERAL PROVISIONS. 

Sec. 88. Clerks of the county courts in this State by virtue 
of this act are ex-officio regis trjtrs of land titles. 

Sec. 89. A special term of the district court of any county in 
this State can be called by the judge of said court, by his having 
the clerk of that court give notice of such special term of court 
by posting a written or printed notice on the court house door, or 
bulletin board at the court house of the county for thirty days 
prior to time set for holding the special term of court. At such 
term, no business will be transacted except that arising under this 
act. The special term so called can be held until all the business 
on the land registration docket is disposed of. If a jury be 
demanded by any party at issue having the right under the plead- 
ings to demand a jury, the judge presiding will order the sheriff 
to at once summon enough qualified jurors, naming the number, to 
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try the jury cases for the term, or the presiding judge can appoint 
commissioners to draw such jury as in other cases, except precept 
will issue for service returnable at once, or on the next succeeding 
day. If the judge of the district court so calling a special term 
of court can not hold the same for any cause, on the first day of 
said called term, the practicing attorneys at law present will by 
ballot elect a special judge to hold the term of court, who upon ' 
taking the oath of office, will hold the called special term of court 
and his acts will be as valid as if the term was held by the regular 
judge of that district. The clerk of the district court will hold the 
election and declare the majority result of the ballots, all of which 
will appear on the minutes of the court for that term, copying in 
the minutes first the judge's order for holding the special term of 
court, and a certificate of the clerk that he gave the notice of hold- 
ing the term at the place and for the time required in the order. 

Sec. 90. This act is cumulative, offering an additional remedy 
to try title to land, vest the title in the owner, and then have the 
title registered so that each transfer, conveyance, or transmutation 
of the title will appear on the Eegister of Land Titles as the owner's 
certificate of title, showing the title itself instead of the evidence 
of title. 

FEES FOR REGISTRATION. 

Sec. 91. The fees payable under this act not otherwise provided 
for shall be as follows : 

Sheriff and Constable, 

For all services not otherwise provided for, the same fees as now 
allowed by law for like services. 

For posting notices on land, one dollar for each tract and dis- 
tance actually traveled five cents per mile. 

For posting notice on court house door or bulletin board, fifty 
cents. 

Cleric of District Court. 

For each notice by mail, twenty-five cents, and postage and reg- 
istration fees. 

For entry of order dismissing application for registration, one 
dollar. 

For other services the same fees as now provided by statute for 
similar work. 
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Ex'Officio Registrar. 

The same fees as now allowed by law to county clerks for like 
services. 

For each notice by publication, fifty cents. 

For copy of decree of registration, one dollar. 

For entry of original certificate of title, two dollars. 

For issuing each duplicate certificate, one dollar. 

For entry of each new certificate of title, one dollar and fifty 
cents. 

For filing each instrument, twenty-five cents. 

For making each memorandum on certificate of title in Regis- 
ter of Land Titles, twenty-five cents. 

For making each memorandum on duplicate certificates, twenty- 
five cents. 

For endorsing receipt and certificate on land registration min- 
utes of district court, seventy-five cents. 

For stamping each certificate and duplicate, twenty-five cents. 

For registering each instrument, whether single, in duplicate or 
triplicate, including indexing and certificate of registration 
thereof, fifty cents. 

For filing and registering each adverse claim, three dollars. 

For entering each statement of change of residence or postoflfice 
address, including indorsing and attesting the same on one dupli- 
cate certificate, twenty-five cents, and for entry on each additional 
duplicate certificate, ten cents. 

For entering each note or notice in the Register of Land Titles 
or entry book other than memorandum heretofore provided for, 
twenty-five cents, and for same note or notice entered on duplicate 
ceriiificate, each, twenty-five cents. 

For registration of notice of suggestion or notice of death, or 
notice of insolvency, twenty-five cents. 

For registration of a discharge or release of mortgage or other 
instrument showing or creating a lien or encumbrance, fifty cents. 

For certifying and filing each instrument, notice or petition in 
the district couri;, the issue raised to be tried by that court or judge, 
fifty cents. 

For endorsing on any mortgage, lease, or other instrument, a 
memorandum of partition, fifty cents. 

For citation and notice printed in a newspaper, the same fees now 
allowed by statute in actions by the State to recover taxes against 
unknown pari;ies. 

For services by any officer of court under this act, not herein 
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provided for, such fees as^ are now by statute provided for similar 
services. 

All officers performing services under this act where fees are not 
herein provided for, will receive therfor such fees as are now pro- 
vided by law for similar services by such officers. 

Examiner of Title. 

For examining and reporting on title, such fee not to exceed two 
hundred dollars, to be fixed by the judge of the district court. 

[Note. — Illinois Act of 1897 held constitutional. People vs. 
Simon, 176 Jll., 165. 52 Northeastern Reporter, 910. 

Massachusetts Act of 1898 held constitutional. Tyler vs. Judges 
of Court of Registration, 175 Mass., 71; 55 Northeastern Repor- 
ter, 812. Writ of error dismissed by Supreme Court (1900), 179 
U. S., 404, L. Ed., Vol. 45, p. 252. 

Minnesota Act of 1891, C. 237, declared constitutional. State 
vs. Westfall, 89 Northwestern Reporter, 175. 

System in effect in : Colorado, Massachusetts, Oregon, Min- 
nesota, California and Illinois.] 
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